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THE NATIONALIZATION OF INDUSTRY* 


Joun Jewxest 
I. CLaAmMs FoR NATIONALIZATION 


ATIONALIZATION IS A METHOD of organizing and administering in- 
N dustry whereby the community owns the means of production 
and the government is, at least in the last resort, responsible for 
its control. The crux of the idea is that the whole of one industry falling 
within the boundary of one nation should be subject to a unifying influ- 
ence. Contemporary nationalization, therefore, is a piecemeal and em- 
pirical approach to much wider ideas—such as that the whole of industry 
within one country should be brought under state operation or that the 
whole of the industry in the world might be usefully organized to work to- 
gether under some supernational authority. This piecemeal approach, one 
industry at a time or one country at a time, is reflected in the view that 
certain industries are “ripe” for nationalization whilst others are not yet 
in fit form for the transfer from private to public hands.’ 
* This article was originally presented at a dinner held in honor of Professors Jewkes and 
Roy Forbes Harrod at the University of Chicago, April 10, 1951. 
t Professor of Economic Organization, Merton College, Oxford University. 


1 The tests for “‘ripeness’’ as set forth by different writers are confusing and not always 
consistent. Kautsky, The Social Revolution 144 (1902), argued that the big industries should 
be nationalized first: ‘Without a developed great industry socialism is impossible. Where, 
however, a great industry exists to a considerable degree it is easy for a socialist society to 
concentrate production and to quickly rid itself of the little industries.’ J. R. Macdonald 
thought that the rule should be the easiest first: ‘The harvest which is ripe and most easily 
reaped will be gathered first and the experience gained in reaping it will be used when more dif- 
ficult harvests have to be brought in. Thus we will begin the process of nationalizing capital 
with services like the railways or with the exploitation of national resources like mines.”’ Jay, 
The Socialist Case 224 (2d ed., 1947), regarded the national ownership of land as having the 
highest priority: ‘‘There is no form of socialism more desirable than the ownership of land, fac- 
tories, and houses. . . . The public ownership of land should therefore be one of the first duties 
of a socialist State.’’ More recently, however, the view seems to be gaining ground that some 
industries will only very slowly, or perhaps never reach the stage of ripeness, or indeed that 
nationalization is not an essential part of socialism at all. Thus Mr. Harold Wilson has de- 
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It is only recently that the claim has been made that nationalization is 
a more efficient way of organizing an industry than is possible whilst it 
remains in private hands. The socialist writers of the early part of the cen- 
tury were more disposed to claim other, broader social advantages—that 
nationalization would abolish the evils inherent in competition, private 
profit making and the private ownership of the means of production; or 
that it would open up the way for workers’ control in industry; or that it 
would result in a more equal distribution of income or capital or that it 
would provide an answer to the manifold dangers of private monopoly. 
Since 1945, these broader arguments have not been absent. Thus it has 
been held that certain industries were “basic” to the whole system and 
could, therefore, not be entrusted to private hands, or that the “public 
services” should clearly be owned by the public; or that some industries, 
being “strategic” to a system of central economic planning, must be 
under the control of the state or that others, such as the Bank of England 
or the iron and steel industry, represented citadels of capitalism which 
must be reduced in order to establish the reality of socialism.” 

But more and more in Great Britain it has come to be felt that national- 
ization must stand or fall by the degree to which it replaces a relatively in- 
efficient system of organization by one relatively more efficient. The test 
must be whether it raises the standard of living. And it is not a little ironic 
that this switch to a new set of criteria has come just at a time when, as a 
result of experience of the operation of nationalized industries, grave 
doubts are widely felt as to whether they are, or can ever be, more efficient 
than the privately owned industries they have replaced. 





clared that “‘the cotton industry . . . did not fall into that list of basic industries whose position 
or organisation called for nationalization’’; Mr. Strachey that ‘‘Nationalization is one of the 
means to the attainment of Socialism, not the thing itself.’’ And in two volumes emanating 
from socialist sources, Crossman, New Fabian Essays (1952), and Socialism: A New State- 
ment of Principles (1952), the idea of nationalizing all industries is regarded as obsolete. 


* There still is, however, as perhaps there has always been, a mystical element in nationaliza- 

tion. Thus Robson, Problems of Nationalized Industry 367 (1952), states: ‘“Nationalization 

- must succeed for the simple reason that failure would be a national disaster of staggering 
dimensions. There is every reason why it should succeed. It has sprung from a great popular 
revolt against the ethics, the incentives, and the results of capitalist enterprise. It represents an 
attempt to substitute higher moral values, superior human incentives, and a wider conception 
of economic benefit for those which are implicit in private enterprise. It has behind it the hopes 
and aspirations of many millions of plain men and women. . . .’’ It is, however, hard to recon- 
cile these sentiments with the views of the same author in the same book: ‘‘The attitude of the 
voters in the General Election of 1950 was strongly noncommittal. A conspicuous feature of 
that electoral contest was the comparatively small part played by the nationalization issue. . . . 
Nationalization played an equally small part in the General Election of 1951.”’ Ibid., at 352-53. 
Again, Davies, Problems of Public Ownership (Labor Party Pamphlet, 1952), suggests that, in 
addition to industries which might be ripe for nationalization because they were “basic,” or 











1953] THE NATIONALIZATION OF INDUSTRY 617 


The claim that nationalization represents a more efficient manner of 
running industry and of translating decisions regarding prices and invest- 
ment into actions can best be examined in terms of the fundamental 
changes introduced in any industry subjected to nationalization. They 
are: 

1. The nationalized industry is a larger operating unit than those it 
replaced. From this arises the claim for the economies of scale. 

2. The nationalized industry is monopolistic. Out of this arises the claim 
that it can adopt more complete integration and coordination of related 
functions. 

3. The nationalized industry is not operated for private profit. From 
this it is asserted that price and investment policy can be made more ra- 
tional and that the collaboration between different classes of workers in 
the industry can be made more willing, smoother and, thereby, fruitful. 


Il. TESTING THE CLAIMS FOR NATIONALIZATION 


In a period of relatively stable prices and costs, claims of this kind 
might usefully have been subjected to relatively simple tests. Comparisons 
of prices and costs and the scale of investment before and after nationali- 
zation would have provided highly relevant evidence regarding net effects 
of changes in organization. Actually, such tests are almost completely use- 
less in Great Britain because of the gap in comparability created by the 
war and the economic instabilities of the postwar period. If, for example, 
it is observed that before the war coal in Great Britain was plentiful and 
relatively cheap, and that consumers could exercise choice in the qualities 
they purchased, whilst since nationalization coal has been extremely 
scarce, relatively expensive, and supplied to consumers who had no control 
over the types of coal supplied to them, that may signify nothing. Too 
many other forces, in addition to the major change of organization, were 
operating at the same time. 

In the absence of anything better, attempts have been made to employ 
indices of physical efficiency, both for the purpose of assessing the conse- 
quences of nationalization and for the purpose of rendering these indus- 
tries “accountable” to the public. But the emphasis placed upon such 
measurements and the determined conviction in many quarters that, pro- 
vided the search is sufficiently prolonged and statisticians are sufficiently 
courageous and ingenious, there is to be found some relatively simple 
physical measurements indicating whether an industry is becoming more 





monopolistic, or inefficient, some industries might have to be nationalized ‘‘to enable Labour to 
carry through further stages of its Socialist programme.’’ 
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or less efficient, are in themselves manifestations of much of the unsys- 
tematized thinking surrounding the whole of the subject.’ Such indices as 
output of coal per head per shift, or units of electricity generated per ton 
of coal consumed or net ton miles hauled per total freight engine hour in 
service, simply indicate the effectiveness of the employment of one of the 
factors of production. They cannot provide an over-all picture, they can- 
not measure the reactions which may thereby be produced upon the effec- 
tiveness of other factors of production. In consequence, they may give an 
extremely misleading picture of how economically coal is being produced, 
electricity generated, or freight hauled. 

The idea that a nationalized industry can ever make itself accountable 
to the public, in the sense that the public can easily acquaint itself with 
changes in the efficiency of the industry by referring to figures of physical 
output in terms of physical input, so-called yardsticks, is a chimera. Once 
the test of prices, costs, and profits is discarded, or is inapplicable, no other 
statistics have any great significance. It follows that the numerous insti- 
tutional changes that have been suggested for improving the “accounta- 
bility” of nationalized industries are largely beating the air, for increased 
intelligence or energy on the part of those who are to employ the yard- 
stick is of no account till the yardstick exists. 

As an alternative it has been suggested that each nationalized industry 
should periodically be subject to a grand inquest by some outside body, 
consisting of members of parliament or of independent experts, which 
would examine the organization in its entirety, scrutinize all the facts and 
communicate its general conclusions to the public. Now there are two, 
often associated but really quite distinct, duties which might be under- 
taken by such an outside investigating body. It might confine itself to 
declaring that the organization was or was not being operated in a satis- 
factory fashion. Here we are back again at the question of what criteria 
could be imposed in reaching a decision and, in fact, nothing better could 
be expected than a set of rough and ready judgments made in nondefined 
terms. Or the investigators might strive to identify the precise weaknesses 
and mistakes of the organization and to suggest ways of remedying them. 
This second duty is only likely to be carried out successfully if certain 

* There is something almost poignant in the pursuit of the unattainable here. Thus Robson, 
op. cit. supra note 2, at 7, says, “‘I made prolonged efforts to obtain an essay on this topic 
{of ‘statistical yardsticks’ of efficiency] from a number of eminent statisticians engaged in uni- 
versity teaching and research, in public corporations, and in the Civil Service. The tenor of 
their replies was to the effect that their studies in this field are not sufficiently advanced to 


enable them to produce an essay on the subject. This lack of statistical knowledge is a matter 
of serious consequence to the public. I hope it will not endure for long.” 
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stringent conditions are satisfied. The investigators should be able, after 
a relatively quick look around, to attain a deeper understanding of the or- 
ganization than those who have long been in charge of it. The investiga- 
tors should be prepared, after making their inquiries, to report that they 
have found nothing whatever amiss and not feel it incumbent upon them 
to make some recommendations because they have conducted an inquiry. 
And it must further be assumed that any good which the investigators can 
bring about will more than offset the real cost of the investigation, which 
will normally take the form of the time consumed by the investigators, the 
time consumed by the officials of the organization in providing informa- 
tion for the investigators (or indeed in concealing facts which they believe 
will be misinterpreted) and any loss of confidence and drive in the running 
of the organization which would follow from resentment on the part of of- 
ficials at what they regarded as a misrepresentation or misunderstanding 
of their work. Indeed, the possibility that investigating bodies of this kind 
may do more harm than good leads many, even of those who favor nation- 
alization, to the conclusion that public accountability is undesirable, that 
the correct procedure is to choose the “right” men, to trust them within 
very wide limits to conduct the affairs of the organization and, in cases of 
palpable failure, to dismiss them and replace them by a fresh group of 
managers. 

Two conclusions seem to follow, the one relating to the process of na- 
tionalization, the other to the conduct of industries which have already 
been nationalized. It is a mistake to assume that the nationalization of an 
industry can be carried out as a scientific experimental search for a more 
efficient way of organizing industry.‘ An experiment implies a hypothesis 
which is capable of being proved true or false. There is no known way of 
establishing, from experience, the falsity or legitimacy of the hypothesis 
that nationalization makes for economic efficiency. Nor is it possible with 
a monopolistic, nationalized industry to determine whether it is becoming 
more or less efficient in the economic sense. It might, therefore, be thought 
that decisions regarding nationalization must be wholly political decisions 
in which the issue of economic efficiency, however much it is pushed into 

‘ The failure to understand this point leads some writers to claim that nationalization is 
the natural outcome of a newer, more effective form of organization replacing one which could 
no longer compete with it. Thus, Robson, op. cit. supra note 2, at 366, regards the emergence 
of the public corporation in the twentieth century as a parallel to that of the joint stock com- 
pany in the nineteenth. But there is a world of difference between them, in the sense that the 
former was voluntarily taken up in all cases where its advantages were palpable, could be dis- 
carded as freely as it was adopted, and still left room for other forms of business association; the 


latter was compulsorily imposed, cannot be discarded without serious dislocation, and leaves 
no room for other forms of organization within its field. 
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the forefront of public discussion, is irrelevant and in which, if indeed there 
is to be any rationality at all in the decisions made, broader social consid- 
erations of the kind emphasized by the early socialists must provide the 
guide to action. 

It is not open to the student of industrial organization to render final 
judgments as to whether nationalization is good or bad; those judgments 
turn upon the standards of worthiness laid down. It is, however, possible 
for him to take the major changes brought about by nationalization— 
larger operating units, monopolistic control and non-profit seeking activi- 
ties—inquire what claims have been made for them and examine, as far 
as facts allow, the validity of those claims. 


III. SCALE OF OPERATION AND ADMINISTRATION 

Nationalization in Great Britain has produced industrial units which, 
judged by any standard, are large. The National Coal Board employs 
about 700,000 persons and has fixed assets valued at about $840,000,000. 
The corresponding figures for the British Transport Commission are 
900,000 and $3,920,000,000; ior the British Electrical Authority, 175,000 
and $1,820,000,000; for the Iron and Steel Corporation, 300,000 and 
$700,000,000. But, though large, they are not uniquely so. There are a 
number of companies which rival them in size. Thus the General Motors 
Corporation of America employs 400,000 workers and has written-down 
fixed assets of about $728,000,000.° Corresponding figures for du Pont are 
75,000 and $756,000,000; for General Electric of America, 190,000 and 
$252,000,000. What is unique for the nationalized industries is the extent 
and the speed of the change in organization to which they have been sub- 
ject. The National Coal Board took over at short notice about 800 former- 
ly independent colliery undertakings; the Transport Commission took 
over nearly 4,000 formerly separate undertakings; the British Electrical 
Authority, over 600; the Iron and Steel Corporation, 92. These represent- 
ed mergers on an unprecedented scale so that the nationalized industries 
have been confronted with a double problem of organization, one tempo- 
rary and one permanent: that associated with an extremely rapid increase 
in the scale of operation and that associated with a permanent change in 
that scale and, of course, in the early days, the two acted and reacted upon 
one another. 

Three general observations would probably command very widespread 


* These large firms also own considerable assets in other forms, such as marketable securities 
and investments in other firms. The total assets of General Motors, for example, are in the 
neighborhood of $2,520,000,000. 





1953] THE NATIONALIZATION OF INDUSTRY 621 


assent. First, there seems to be no special reason why the whole of an in- 
dustry which happens to fall within one national boundary should be the 
optimum unit for organization in that industry. The proper scale would be 
determined not by the historical events which have determined political 
boundaries but by such factors as the character of the market for the prod- 
uct, the technical features of production, the rate of innovation in the in- 
dustry and so on. If, therefore, a nationalized industry proved to be of the 
best size for operation the result must have been fortuitous. Second, even 
among the most ardent advocates of nationalization, it is accepted that, 
whatever the future may hold, up to now the gains expected from opera- 
tion on a larger scale have not been fully realized.* Third, whatever may 
be said as regards the final aim of nationalization, the process has been 
carried through, in some cases, at a speed too great for maintaining effi- 
ciency. Some of the public boards were compelled to act so precipitately 
that their immediate administrative problems were virtually insoluble.’ 

The effect of the new scale of operation brought about by nationaliza- 
tion can be examined in two ways. It may be asked, what specific econo- 
mies have been made possible by the existence of the larger organization? 
Or again it may be asked, can the new organization clearly be perceived 
as bringing about a general improvement in the operation of the unit in the 
way of speedier and wiser decisions, swifter executions and more sympa- 
thetic adjustments to changing conditions? 

All the public boards make claims, in their annual reports, to economies 
directly made feasible by their size. The potential or achieved economies 
fall under five heads. Central purchasing of supplies and services in bulk 
can reduce prices and lessen the stocks which have to be held. The stand- 
ardization of equipment and appliances may again reduce the variety and 
volume of stocks needed for smooth working. Research can be centralized 
and otherwise improved. Costing systems can be made uniform and a basis 
established for comparison between one operating unit and another. Sys- 
tems of staff training can be carried out on a more economical scale. And, 
at least in one case, that of Road Transport, a reduction in the number of 
administrative workers for a given volume of business has been claimed.® 

* Davies, op. cit. supra note 2, states that “‘the full advantages which the community, in 


cluding the workers in the public industries, were led to expect from public ovnership have 
not yet, in every case, been fully realized. 

7 These difficulties varied from case to case. They were probably greatest with the Na- 
tional Coal Board and with the Road Haulage branch of the British Transport Commission. 


See National Coal Board 2d Ann. Rep. 5-10 (1947); British Transport Comm’n 4th Ann. Rep. 
123-24 (1951). 


* British Transport Comm’n 4th Ann, Rep, 49 (1951), 
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But, apart from Transport, the economies claimed seem extremely mod- 
est. The possibilities of purchasing centrally and providing common serv- 
ices may be limited by the diversity of working conditions in different 
areas.’ The British Electrical Authority has indicated that “the advan- 
tages of utilising the specialised resources of existing research organisa- 
tions . . . are such that the bulk of the research required will continue to 
be done through or by such organisations.” The Minister of Transport has 
pointed out that 
there comes a point when an increase in bulk purchase does not give a corresponding 
reduction in price but leads to a series of other problems—of storage and of local feeling 
—which have to be considered and which apply some qualifying marks to the advan- 
tages of bulk purchase. Turning to standardisation, undoubtedly certain good results 
to the railways have ensued, but I think hon. Members would be surprised if they knew 
the number of times I hear people say that British locomotives, for example, used to 
provide a most fruitful field for individual design which had reactions and repercus- 
sions all over the world, and standardisation can be carried so far that the desirable 
opening may be dried up.'® 

One specially interesting case is that of the organization of long distance 
road haulage by the Road Haulage Executive of the British Transport 
Commission. Road haulage had previously been carried on by a large 
group of firms of very varying size, most of them small. The Road Haulage 
Executive took over some 3,800 of these undertakings with their 41,000 
vehicles and organized them in eight geographical divisions controlling 
twenty-nine districts and 225 groups. “This process of grouping was essen- 
tial to the creation of a national organisation with a net-work of services 
throughout the country and was also a necessary preliminary to the inte- 
gration required by the Act.”’ This concentrated organization fell under 
very serious criticism as being overcentralized. The Road Haulage Execu- 
tive was certainly, by 1951, finding it difficult to compete with privately- 
owned vehicles. In that year the Executive was forced to admit the charge 
and to suggest a reorganization whereby, in each of fifty districts, ‘‘the 
manager would be responsible for the whole of his trading entity and for 
the successful operation of the activities within his sphere.”’ 

It would be quite impossible to provide any simple estimate for the net 
gains arising from the large-scale operation of the nationalized industries. 

* Thus, the British Electrical Authority: ‘The examination of the extent to which certain 
services common to Area Boards and the corresponding Generations Divisions . . . [showed] 
that the degree of possible joint working varied considerably from Area to Area because of 
varying local circumstances, and that the major activities of the Boards and Divisions were so 


different as to offer only a limited scope for joint services.’’ British Electrical Authority Rep. 
and Acc’ts 67 (1949-50). 


1° House of Commons (July 22, 1952). 
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Perhaps the safest and the fairest deduction is that, in presenting the case 
for and against nationalization, specific economies of scale could hardly be 
a crucial item one way or another. 

When we turn to the general consequences of increased size more strik- 
ing points emerge. In the widespread public discussion of the nationalized 
industries, far from their size being accepted as a virtue, it has come to be 
assumed that it constitutes their most persistent and troublesome prob- 
lem." The great debate has not been about the achievements made pos- 
sible by the increased scale of operation but how best the public boards can 
overcome the defects and difficulties associated with their size, of how best 
they can circumvent just the kind of troubles long familiar to large or- 
ganizations. 

Criticism of overcentralization of the National Coal Board’s activities 
have been made on all sides, the most common complaint being that delay 
and confusion arose from the fact that most of the members of the central 
National Board were responsible for executive functions running right 
down to the individual coal mines. For instance, the Chairman of the 
Yorkshire Miners’ Trade Union declared: “You cannot run the pits from 
London . . . there is no more ridiculous fallacy than to believe that any 
industrial or political set-up in London can handle the perplexities of 
coal.’’” As administrative delays became serious there was a strong public 
demand for an independent inquiry into the activities of the Coal Board. 
An independent committee was, in fact, set up in May 1948 to advise the 
Board on organization after the publicity occasioned by the resignation of 
a prominent member of the original Board, whose lifetime interests had 
been in the technical development of the industry, and of several distin- 
guished officials. The former gave as grounds for his resignation that he 
had “‘no confidence either in the National Coal Board or in the organisa- 
tion it has set up.” He described it as a cumbersome and uninspired organ- 
ization which could not deal with indiscipline in the mines, nor keep a 
check on production costs nor accomplish the vital technical reorganiza- 
tion which the country expected to see carried out. He made proposals for 
complete decentralization. 

The recommendations of the independent committee were never repro- 
duced in full (the Coal Board deeming that “it would not be in the best in- 
terests of the industry’’), but from what information has been revealed it 

4 Davies, op. cit. supra note 2, at 7: ‘Some of the administrative problems of the national- 


ized industries arise from the very size of the industries taken over. Bigness is perhaps their 
greatest drawback.’’ 


% Quoted in House of Commons (Feb., 1951). 
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is clear that the committee recommended a large measure of devolution of 
authority. The Coal Board made certain changes, in consequence, but it 
is obvious that the problem has not yet been solved. In December 1950, 
there was a new demand in the House of Commons for a further inquiry 
into the working of the Coal Board but this was refused. And at the end of 
1950, the ‘““Economist”’ was still calling for “drastic de-centralization.” 

When the British Transport Commission was established a large meas- 
ure of decentralization was introduced. The Commission itself was a small 
organization engaged in major policy making and direction. The executive 
functions were devolved upon a Railway Executive, a Docks and Inland 
Waterways Executive, a Road Transport Executive, a Road Passenger 
Executive, a London Transport Executive, and a Hotels Executive. This 
was undoubtedly due, in part, to the type of assets taken over but, in part, 
it also reflected current views—for the Transport Commission was set up 
at a time when criticism of overcentralization by the Coal Board was par- 
ticularly vociferous. The Commission itself commented thus: 

The Commission have divested themselves of responsibilities for the actual conduct of 
their various businesses, which nevertheless form one undertaking, although in certain 
limited directions the Commission’s own organisation will provide a point of focus for 
the discharge of certain common services. The Members of the Commission are charged 
with no specialist or functional responsibilities. The Executives, on the other hand are, 
in the main, functional bodies and represent the higher management of the concerns 
whose operation and maintenance are entrusted to them as agents of the Commission. 
Even so, there has subsequently been much outside adverse comment on 
overcentralization by the Executives.'* The White Paper on Transport 
Policy issued by the Conservative Government in May 1952, when they 
were making their case for partial denationalization, commented: 
Experience has shown that the administration of the railways has become excessively 
centralized under the Act and that the Road Haulage Executive, with the elaborate 
system of depots working under its direction, cannot give trade and industry the 
speedy, individual and specialised services afforded by free hauliers before national- 
ization. 

The constant emphasis upon decentralization in the nationalized indus- 
tries is, in itself, proof that size is now normally to be considered a liability 
rather than an asset. This undoubtedly explains why each successive 
scheme for nationalization has resulted in a less centralized, less formal 
system of organization than the one before, culminating in the scheme for 

18 And, indeed, within the organization itself. The London Times, p. 5, col. 3 (July 12, 1952), 
reported: ‘‘There are tensions and disagreements which do not appear in the annual report 
between the Transport Commission and the Railway Executive. There is conflict as to where 


the line should be drawn between general policy making and management, and strife between 
centralizers and decentralizers.”’ 
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iron and steel in which ninety-two firms were to be owned by the state but, 
for operation, were to be only loosely linked by a small central organiza- 
tion, and were to retain their own names, directors and specialized types 
of production. Whether, in fact, decentralization is a universal cure-all for 
the obvious administrative weaknesses of the public boards is dubious. 
The more fervent advocates of decentralization imply, by their very ar- 
guments, that the unification which was one of the basic aims of nation- 
alization is either impossible or undesirable, in which case denationaliza- 
tion and not decentralization would seem to be called for. More generally, 
decentralization implies local autonomy, diversity of policy, competition 
between different methods, the absence or the severe restriction of central 
plans; most of the conditions for which nationalization was supposed to 
provide a remedy. Indeed, a highly decentralized nationalized industry 
would hardly be a nationalized industry at all and it can well be imagined 
that, if decentralization were pressed very far, then criticisms would arise 
that the industry in which it was introduced was failing to provide the uni- 
formity of conditions, the homogeneity of policy, the central grip upon the 
whole organization which are precisely the reasons for nationalizing. 

It is, therefore, conceivable that the nationalized industries are too large 
ever to be efficiently administered, that on their present scale they out- 
strip existing administrative technique, and that the see-saw between cen- 
tralization and decentralization represents futile attempts to attain the 
unattainable. 

Are there reasons for supposing that a nationalized industry may fail to 
cope with problems of administration which are handled with some meas- 
ure of success by companies operating on a similar scale? Firms such as 
General Motors, Unilever, Imperial Chemical, and Du Pont, despite their 
great size, manage to keep themselves going briskly and with profit. They 
do not appear to suffer from the same doubts and hesitations, the same 
palpable defects and changes in organization, the same widespread public 
criticisms as have the British nationalized industries. Are there any funda- 
mental reasons for this? Is it because the nz.cionalized industries are more 
directly under the public eye so that their weaknesses are better known 
than the large companies? Or is it because the nationalized industries are 
still young and are passing through the pains of early growth? 

There are good reasons for believing that the administration of a nation- 
alized industry is, in important respects, more complex than that of a com- 
pany. The nationalized industry is subject to political pressures of a dis- 
turbing kind. In the last resort, its actions will be determined by the Min- 
ister and by contemporary public opinion. This remains true despite the 
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attempts made in Great Britain to take the operation of the nationalized 
industries ‘‘out of politics” altogether by placing them in the hands of pub- 
lic boards which were to be largely autonomous and subject to the over- 
riding view of the Minister only on rare occasions and on matters of high- 
est policy. There is, however, no way of taking the operation of an impor- 
tant nationalized industry out of politics. Nationalization means that the 
industry will inevitably be pushed into the political arena, with all the 
consequent dangers of sudden and violent changes of policy. So long as the 
political parties are not agreed on nationalization as a permanent arrange- 
ment, the industry may move between nationalization and denationaliza- 
tion with shifts in the balance of political power. In Great Britain, far from 
the nationalized industries having been taken out of politics, they are in 
danger of being torn into pieces in the course of the political struggle. So 
long as there are opponents of nationalization, they will strive to bring to 
the forefront the weaknesses and failures of the nationalized industries; 
they can best do that by making such deficiencies the occasion for political 
attack. Where the nationalized industries are numerous, then conflicts 
may arise between them which, if serious, may become matters of public 
concern and Ministerial intervention.’‘ Differences of opinion may arise 
between the Minister and those in charge of the public board and, since 
both have the right to put their views to the public, such differences in- 


evitably become the subject of public debate.” Finally, since these indus- 
tries are providing important services and goods, Ministers may be tempt- 


“Thus, the British Electrical Authority has pointed out that it, like all other consumers, 
‘thas no freedom in the purchase of coal and cannot, therefore, select the qualities which would 
give the highest degree of efficiency.’’ British Electrical Authority Rep. and Acc’ts 51 (1947- 
49). It has complained of the unfavorable position in which the electricity supply industry has 
been placed by by the adjustments of prices by flat rate increases irrespective of the grade of 
coal. Ibid., at 37 (1949-50). It resisted the proposed increased railway freight charges in 
November 1949. Ibid., at 38 (1949-50). The British Transport Commission has pointed out 
that the “unsuitable qualities of coal now available’’ have increased the fuel consumption. 
British Transport Comm’n ist Ann. Rep. 61 (1948). The National Coal Board opposed the 
suggested increase in railway freight charges in 1949. National Coal Board Sth Ann. Rep. 25 
(1950). The most striking case of disputes between boards, however, is to be found in the evi- 
dence presented before the Ridley Committee on National Fuel Policy in 1952. The Gas 
Council accuses the British Electrical Authority of adopting a price policy which unfairly 
hampers the Council. The BEA accuses the Gas Council of not charging consumers the full cost 
of their capital equipment. The Coal Board attacks the BEA for its attempts to spread its 
load and declares that space heating by electricity is uneconomical. The BEA rejoins that the 
Coal Board has failed to supply coal in adequate quantities and suitable qualities. 

% Two important instances have occurred where the public board and the government 
differed as to what was ‘‘in the best national interest.’’ The British Electrical Authority has 

for a larger proportion of the total capital investment. British Electrical Authority 
Rep. and Acc’ts 13 (1950-51). And, in 1952, the British Transport Commission and the govern- 
ment clearly disagreed about the possibilities of integration in road transport. 
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ed to court popularity by giving way to democratic pressures for the pro- 
vision of these goods and services on exceptionally favorable terms.”* 
The dilemma which arises when an industry has been placed firmly ‘in 
politics” by being nationalized and then is organized in such a way as to 
take it “out of politics” is very clearly shown in the efforts made to de- 
marcate the functions of the Minister and those of the officials of the pub- 
lic board. In each one of the nationalization statutes it was laid down that 
the Minister must hold responsibility for matters of ‘national interest” 
or “public interest.” The underlying idea was that the task of operating 
a nationalized industry could be broken into two parts: the handling of 
questions of national interest, which would be the function of the Minister, 
and the handling of “‘day-to-day” policy which would be the responsibili- 
ty of the officials of the public board. Thus, it was considered, the double 
purpose would be served: the main policies of the board would be directed 
towards the serving of the public interest but there would be no interfer- 
ence in the brisk daily dispatch of business by the boards; the virtues of 
public control and private enterprise would be combined. This splitting of 
responsibility was, further, to determine the extent to which Parliament 
could ask questions about, and interfere in the work of, the public boards. 
But it has, in fact, proved impossible to give real meaning to this dis- 
tinction between matters of national interest, of major policy on the one 
hand and matters of day-to-day importance on the other. The process of 
administration cannot be split up into parts in this way. Wise policy in 
major matters can only be built up by careful scrutiny of day-to-day mat- 
ters. No event, in the first instance, can be labelled as a minor or a major 
matter. The manner in which a minor event is dealt with may determine 
whether it becomes a major one in the operation of the organization. The 
administrator must constantly concern himself with the events which im- 
pinge upon his organization in order to decide which are major (in the 
sense that they merit his attention because they are awkward, pregnant 
with danger or full of possibilities) and which minor. But the very choice 
of what is major and what is minor, which function would surely be re- 
1* Perhaps the most striking case occurred when the government stepped in, in June 1952, 
and prevented proposed fare increases in the London region. At least one writer, Lewis, The 
Price Policy of Public Corporations, in Robson, Problems of Nationalized Industry 192 (1952), 
has argued that the public boards should be subject to more day-to-day control than they are 
at present. Thus, he argues, that the Minister, and not the management of the public board, 
should decide in each case whether a profit or loss should be made; and that all prices of a public 


board should be made subject to the scrutiny of a price tribunal. This, of course, would push 
the working of the public boards even more definitely into the political arena. 














628 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 20 


garded as a part of major policy,’” can only be exercised through day-to- 
day attention to what would normally be regarded as detail." 

It would, therefore, appear that the public boards operate in an envi- 
ronment in which the administrative task of reaching decisions is more 
complex than those found in companies. The difference between the two 
cases will, indeed, depend upon how far companies are themselves subject 
to state controls and how the companies organize themselves (it is possible 
to conceive of cases where the company adopts a system of administration 
similar in kind to that of the public boards). Normally, however, even in 
conditions like those in Great Britain at present, it may be expected that 
the public board will encounter impediments to effective action and ob- 
stacles to systematic and consistent decision-making which do not hamper 
the company. 

IV. MonopoLy 

Nationalization is generally looked upon as an act of exclusion: the 
state undertakes certain activities and, at the same time, legally debars 
private individuals from engaging in them. We must, therefore, consider 
what aims are thought to arise from this extension of monopoly power. 
The matter is complicated in two ways: some of the nationalized indus- 
tries provide services, such as rail transport, gas or electricity which have 
long been regarded as suitable for operation under monopoly conditions; 
some of the industries, such as iron and steel, have been nationalized on 
the grounds that they were already private monopolies. The purpose of the 
present section is to examine the virtues of those additions to monopoly 
power which can be attributed uniquely to the nationalization experiment. 

Each of the public boards has a tight grip upon one or a group of mar- 
kets. The National Coal Board has virtually a complete monopoly of coal- 
getting in a country where nine-tenths of the heat and motive power is 
derived from coal. There is, of course, competition from gas, electricity 
and oil, but the costs of gas and electricity are partly made up of the cost 
of coal, and fuel oil still occupies a small place in the general market for 
heat and power. The British Transport Commission had conferred upon 
it a monopoly of the long distance carriage of goods and persons. About 
four-fifths of the total sums spent by passengers are paid to the Commis- 


17 The story is told that when Sydney and Beatrice Webb were married, they agreed that 
he should make decisions in the big matters and she in the small matters, but that one of the 
small matters was deciding, in each case, what was a small and what was a large matter. 


8 Thus, the head of one of the largest businesses in the world regards it as one of his most 
important functions to examine each day a classified list of all the complaints made regarding 
the firm’s products. 











1953] THE NATIONALIZATION OF INDUSTRY 629 


sion. On the freight side the Commission owns the railways and the road 
vehicles engaged in long distance transport, with the exception of goods 
carried in manufacturers’ own vehicles. The British Electrical Authority 
has some competition from privately generated electricity but this does 
not seriously diminish its monopoly powers. The Gas Council produces 
nearly nine-tenths of the gas produced in the country. The Iron and Steel 
Corporation produces virtually the whole of the national steel output. Of 
course there is competition between some of the boards, such as that be- 
tween gas and electricity. And in some of their ancillary activities the 
boards must meet private competition, particularly the Iron and Steel 
Corporation in its production outside iron ore, pig iron, steel, and hot- 
rolled products. But the purpose of nationalization was to create monopo- 
lies and that purpose has been achieved. 

Some technical claims are made for these monopolies. Thus the monop- 
oly of the National Coal Board enables it to organize as one piece the 
whole of a coal mining basin without being hampered by the claims of nu- 
merous landowners, but of course that justifies the unification of mining 
rights without necessarily justifying the unified operation of all the na- 
tional coal mines. And the British Electrical Authority, by virtue of its 
control over all generation and distribution, can switch supplies from one 
area to another, although such economies are limited by the cost of trans- 
mission and the degree to which peak demands coincide in different parts 
of the country.’ 

In the early stages of nationalization it was assumed, however, that the 
major gains of monopoly lay in a process which is variously described as 
integration, coordination or unification.” It is extremely difficult to dis- 
cover what exactly is meant by the term integration and, therefore, even 
more difficult to ascertain whether integration has been achieved and 
what its benefits have been. The points to be made here can perhaps be 
illustrated by examining the British Transport Commission for it is in 
terms of transport that the possibilities of integration have been thought 
to be greatest and most easy to realize. When the Transport Commission 

1* The British Electrical Authority claims that, through the 275,000-volt transmission 


grid which it proposes to build, the total generating capacity otherwise required will be re- 
duced by about 5%. 

% Whether these words are exactly synonymous is difficult to determine. The British Trans- 
port Commission uses the phrase, “integration and co-ordination.’’ Unless the 
failed to integrate its own language, this suggests that ‘‘integration’’ and ‘‘co-ordination”’ are 
different things. ‘‘Unification”’ has tended to become unpopular, since it seems to connote 
‘‘centralization’’ and ‘‘centralization’’ has recently come to carry unpleasant associations. 
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was set up in 1947 much was expected of integration.” In 1950, the Trans- 
port Commission was insisting that ‘no opportunity has been lost to 
emphasize that integration is vital to the prosperity of the Commission’s 
undertaking. . . .””* Yet time has simply led to growing disputes as to 
whether integration has brought any benefits and increasing perplexity as 
to what is integration. Each annual report of the Commission has spoken 
of the progress made in giving effect to, or preparing the way for, the poli- 
cy of integration required by the Transport Act, culminating in the claim 
in 1952 that 
the way was prepared for many important steps in the process of integrating the dif- 
ferent forms of transport, from which large economies would eventually result.” 
Yet the Minister of Transport asserted, almost on the same day the report 
was issued, that 
it is the absolute failure in the realm of integration, despite all the effort put into it— 
and the very magnitude of the effort shows how impossible the task is to achieve—that 
is the justification for a new approach which forces upon the Government of the day 
the%obligation to introduce a new Transport Bill. 
And whilst, in the course of the crucial debate in the House of Commons 
in July 1952, one party was holding that “integration was a word that was 
used to mystify millions,” the other was claiming that a real meaning 
could be given to it without, however, indicating what the meaning was. 
The muddle over meanings can be clearly discerned in the aims and 
statements of the Transport Commission. They began with the widest 
possible interpretation of the idea: 
Rail, road and inland waterway services were to be developed as complementary to 
each other and were not to be regarded as rival forms of transport.* 
This is understandable. It assumes that the customer is interested in hav- 
ing his goods (or himself) carried in the most effective way, that he has no 
interest in the methods of transport but simply in the result. Just as a 
consumer of electricity would have no direct interest in whether his light 
was provided by electricity generated by burning coal or by burning oil 
under boilers. Only one product is being provided; it is the function of the 
Commission from its specialized knowledge to fit together the different 
" The Minister of Transport, in the House of Commons (Dec. 16, 1946), said, “Give this 


Labour Government five years of power in this field of transport services, and the people of this 
country will see more progress than would be made in 500 years of Tory Rule.” 


® British Transport Comm’n 3d Ann. Rep. 22 (1950). 
* British Transport Comm’n 4th Ann. Rep. iii (1951). 
% House of Commons (July 22, 1952). 


* This was the theme of their ‘Statement of Policy on the Integration of Freight Services 
by Road and Rail.” 
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methods of providing transport, as one would fit together the different 
pieces of a jig-saw puzzle, in order to bring about the optimum physical 
fit. We may refer to this conception of integration as “global physical in- 
tegration.” For this kind of integration, monopoly is essential—all the 
pieces must be in one hand. The consumer has no choice over method. 

The Commission is soon found, however, to be going back on its tracks 
when it declares that it 
had no intention of operating integration schemes which would impair freedom of 
choice where regular services of different kinds are available between the same points.” 
If regular different transport services are provided, then, contrary to the 
first conception of integration, some choice is being left to the consumer 
over methods of transport. But why should that choice be offered? Why 
should the Commission not offer the best method of transport? Why the 
duplication? It must be either because the Commission finds it cannot car- 
ry through global physical integration or because, when it has done so, it 
finds two methods exist of carrying a particular load which are equally ef- 
fective for its purpose. This second conception of integration may be 
named “partial physical integration.” 

In its 1951 report, however, the Commission goes far the other way: 
The Commission have made no attempt, and do not intend to attempt, to enforce ar- 
bitrary selections of their services upon the public. There is no question, for example, 
of forcing the customer away from road to rail. Suggestions to the contrary are not 
justified. All the Commission ask is that the customer shall pay the real cost of the service 
he selects, and that he shall not receive one service at its bare cost if he insists at the same 
time on the maintenance of other services at less than cost. Though in the present state of 
the country’s financial and economic position it is difficult to establish what the true 
long-term costs of different forms of transport will be, it is of vital importance ultimate- 
ly that the true costs of the various services shall be brought home to the customer. 
This will never be achieved by partial competition between services with different pub- 
lic obligations and with charges fixed on different principles. Only when co-ordinated 
charging arrangements for both Rail and Road are in operation can the true costs be 
made to “compete” with each other, and thus bring into proper play those forces which 
will influence the customers as a whole to make use in the most economic ways of the 
services they desire.”’ 

This implies that the different services shall be rival services, that the 
outcome of this rivalry shall be determined by the choice of the customer 
and “integration” is whittled down to the function of guaranteeing that as 
far as possible, each service charge according to its costs. Clearly, with 
this conception of integration, it would not be necessary for the Commis- 
sion to have a monopoly of operation of different methods of transport. 

* British Transport Comm’n 3d Ann. Rep. 22 (1950). 

*? British Transport Comm’n 4th Ann. Rep. 16 (1951). 
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All that would be necessary would be to make certain that each service 
was charging its “real cost.” The consumer is then left perfectly free to 
choose the method of transport. This form of integration can be best called 
“competition.” 

At this point it might, therefore, be asked why the Commission requires 

a monopoly of operation at all. Why should it not be content with insisting 
that each service charge its “real costs’ and then providing the services 
called for by the consumer at those prices? Indeed, it may be asked why 
the Commission need intervene at all since no service is likely to continue 
in operation unless it covers its costs. Here the Commission would appear 
to make a further volte-face. It resists the idea of abolishing the monopoly 
on the grounds that “fair competition” between road and rail is impos- 
sible. The argument is that, before nationalization, there was a public 
system of transport—the railway system—and a private system—the 
road system. The public system had certain duties and responsibilities 
placed on it as a common carrier: it had to operate services regularly, to 
give all users equal treatment, to apply uniformly an approved tariff. Such 
responsibilities were not placed on the private system. Why, then, should 
not the public system be relieved of these obligations and then be allowed 
to compete with the private system? The answer the Commission gives is 
as follows: 
The public system, so long as it retains the essential characteristics of a public system 
and meets the public obligations laid upon it, cannot adequately deal with price com- 
petition which is casal, temporary or experimental in character. And to suggest that 
the public system should be freed from these disadvantages is really to turn it into a 
private system—something which the vast majority of the commercial and industrial 
community have never been willing to accept in practice. That a public system should 
carry only when it likes, or what it likes, and should carry at prices which differ accord- 
ing to season, or route, or user, or the particular circumstances of each “job”; which 
fluctuate with the state of the “markets’’ for each different type of traffic; and which 
are governed only by the competitive requirements of the system and its own search for 
profit, would be something novel and unlikely to be tried. How a true public system 
could meet private carriers on fair terms, unless the private carriers were made subject 
to suitable regulation of obligation and price in relation to real costs, is a problem for 
which no solution has yet been found.” 

In brief, if there could be competition then there would be no need for 
the monopoly. Since there cannot be competition then there must be 
monopoly, and we are forced back again to the original idea of “global 
physical integration.” 

So far, integration has been discussed in terms of the transport indus- 
* Ibid., at 42. 
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try, but the same principles emerge in the other nationalized industries, 
and the argument can now be widened to cover them. The main virtue of 
monopoly, the argument runs, is that it makes possible physical integra- 
tion of resources. There appear, however, to be three serious drawbacks to 
such integration. First, that it logically calls for more and more coordina- 
tion, implying bigger and bigger units of control, and thereby outstrips the 
limits of administrative feasibility. Second, that in the process of solving 
technical problems, it restricts or extinguishes consumers’ preferences and 
thus defeats its own end. Third, that extensive integration will normally 
call for large scale changes in the duties and responsibilities of workers and 
thereby create new problems in labor relations. 
Integration Without Limit 

Complete physical integration within one industry is, in itself, a most 
formidable task to which there can hardly be an end. When the Transport 
Commission was set up, individual manufacturers were still left with the 
right, under so-called “‘C licenses,”’ to use their own vehicles to carry their 
own goods (although the original bill contemplated a severe restriction of 
such rights). Since nationalization, the number of these vehicles has in- 
creased enormously—from 490,000 in 1948 to 796,000 in 1951. There is no 
doubt that this increase is partly reaction to the monopolizing of public 
long distance road haulage. But the growth of the C license is destruc- 
tive of transport integration; it almost certainly creates surplus capacity 
in road transport,” and logically it calls for the withdrawal from all manu- 
facturers of the right to carry their own goods.” But if the Transport 
Commission were to take over all the C licenses, it would be called upon 
to operate more than ten times as many vehicles as it now operates. In the 
case of electricity supply, there is no law in Great Britain which debars in- 
dividuals or firms from generating their own electricity. But the British 
Electrical Authority has always looked with a somewhat jaundiced eye 
upon private generation. The Authority has, indeed, declared that they 
“are not opposed to the installation of private generating plants where 
economically justified.”*' But they go on to argue that private generation 


* This is all the more certain since, under the existing law, a C license vehicle cannot 
carry the goods of anyone save its owner. It follows that the C license vehicle will often return 
empty, i.e., waste is created of just the kind which nationalization is supposed to eliminate. 

* Tt has often been suggested by supporters of nationalization that C licenses should be 
restricted on the familiar ground that they are ‘‘creaming off’’ the traffic. The attitude of the 
Transport Commission has been to minimize the importance of the growth of C licenses, to 
suggest that the growth may be temporary, but at the same time to deprecate it. Seé British 
Transport Comm’n 4th Ann. Rep. 30-31 (1951). 

" Report of the Committee on National Policy for the Use of Fuel and Power Resources 
130 (1952) (hereinafter referred to as the “Ridley Committee Report’’). 
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cannot be in the national interest unless (a) the efficiency of the private 
generators is equal to that of the public, (b) the load factor of the private 
generators is equal to that of the public, (c) all new schemes for private 
generation should be examined in consultation with the Electricity 
Boards, and (d) firms using private generators should not expect a “‘stand- 
by service” from public generators except on terms which fully cover the 
costs involved. In brief, freedom for private generation will normally be an 
embarrassment to optimum integration. 

The anxiety to place all the relevant pieces within one hand has led, 
indeed, to friction among the public boards themselves. Hence the dispute 
between the National Coal Board and the Gas Council as to whether the 
former should be permitted to operate coal carbonization plants® and the 
dispute between the Coal Board and the British Electrical Authority as 
to how rapidly coal mines should be electrified and as to whether the Coal 
Board should be allowed to generate electricity.™* 

If, however, there is virtue in integration, there can be no reason why 
it should be confined to some arbitrarily delimited industry. There is al- 
ready a demand in Great Britain that the three boards for coal, gas, and 
electricity should, in turn, be subject to centralized control and integra- 
tion because the industries are now “following separate paths.”’*‘ Given 
time, it would make itself apparent to the integrators that all industries 
follow separate paths and should be integrated by the imposition of a uni- 
fied monopoly control. For example, the oil industry would certainly have 
to be coordinated with the fuel and power industries. Fuel is carried by 
railways in the form of coal, it is also carried by gas companies and elec- 
tricity companies in the form of gas and electricity: transport and power 
and fuel should be integrated. The fuel industries seek to provide warmth 
in houses; the building industry, by improving insulation, is trying to 
achieve the same end: building and fuel and power should be integrated. 
There is no limit to integration short of a unified control over all economic 
activity. The paradox here is that while more and more coordination is be- 
ing called for between nationalized industries, where presumably it would 
be relatively difficult, less and less coordination (i.e., more and more de- 
centralization) is being demanded within those industries, where presuma- 
bly it would be relatively easy to achieve. 


The Place of the Consumer in Integration 
Every business is concerned with what it will produce for itself and 
what it will buy from outside, that is to say, with the extent to which it 


® Ibid., at 179. #8 Ibid., at 147-48. 
* Evidence of Trades Union Congress, ibid., at 219. 
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will integrate its activities. The limits within which it must operate will 
normally be narrowly determined by the discrimination of the consumer, 
for should the integration result in the offer of inferior choices, the non- 
integrated firms will take the market and the experiment in integration 
will be at an end. But where physical integration is attempted by a pro- 
ducer holding a statutory monopoly, then the consumer’s satisfaction will 
depend upon the power of the producer to understand completely the con- 
sumer’s preferences and to respect them. The danger is that the producer, 
while seeking for integration which eliminates physical waste, may believe 
that he is leaving the position of the consumer unaffected, whereas he is 
really undermining it. For example, a transport monopoly may believe 
that, although it has replaced road by rail traffic in a particular case, the 
consumer will have his goods delivered exactly the same way. But the 
monopolist is never in a position to be sure of that. While the new and the 
old form of service might generally be the same, only the consumer can 
know the significance of apparently minor differences between them. For 
example, the new service might be slightly more reliable in the winter than 
in the summer, the old slightly more reliable in the summer than in the 
winter; only the consumer would know the importance of summer and 
winter regularity for the transport of his goods. The producer, either 
through his inevitable ignorance or by reason of his preoccupation with 
the obvious technical gains from integration, may normally be expected to 
underestimate the importance of consumers’ preferences. 

Two illustrations, drawn from the relations of the public boards them- 
selves may be given. In 1952, the National Coal Board, greatly concerned 
about the future supply of coal and power, recommended that any further 
growth in the heating load of electricity should be prevented and that, in 
order further to reduce this load, domestic consumers should apparently 
be forced to desist from the use of electric fires and be compelled to use 
gas fires.* Calculations were given purporting to show that in terms of 
physical integration, fuel would be saved. The British Electrical Authori- 
ty, while seeking to controvert these calculations, concluded: 

The Authority feels strongly that the consumers are in the best position to balance the 
various factors which determine the most economic and efficient means of meeting 
their individual requirements, and therefore that the freedom of each individual to 
choose the fuel and fuel-saving appliances most suited to his needs should be preserved. 


In the second case the roles were reversed. The British Electrical Authori- 
ty argued that the National Coal Board should electrify its coal mines 
more rapidly.** But the Coal Board properly pointed out that the decision 


* Tbid., at 122. * Tbid., at 149. 
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in the case of each coal mine was to be arrived at by the consideration of 
many factors, most of which were outside the knowledge of the British 
Electrical Authority.*” 


Integration and Labor Relations 

All good administrative arrangements must take into account the fact 
that human as well as physical resources are involved and that any ar- 
rangement which fails to evoke cooperation by the worker thereby con- 
demns itself. All organizations are confronted with this problem but the 
large monopolistic organization may be in greater difficulties than most. 
First, because it is large the maintenance of personal relations which 
bring understanding are more difficult. Second, the fact that the worker is 
employed in a monopoly, and therefore has no other obvious source of em- 
ployment, may make him more determined to safeguard his interests. 
Third, the fact that one organization must deal with all the labor in the 
industry calls for uniformity of treatment difficult to establish when oper- 
ating condition may vary greatly. Fourth, the schemes for physical inte- 
gration possible under monopoly will ‘naturally cause upsets to estab- 
lished expectations.** 

To sum up: the only general case that can be made for monopoly in the 
nationalized industries is that, without it, the physical integration of assets 
will be impossible. To the extent that the pursuit of full integration is dis- 
claimed, then the need for monopoly is reduced. The virtue of monopoly 
is, therefore, dependent upon the merits of complete coordination. But 
such coordination is a technical conception, its achievement is likely to 
frustrate the preferences of consumers, reduce the freedom of the worker. 
If that conception is carried forward logically it calls for the coordination 
not of an industry but of all industry. At that stage the problems of ad- 
ministration, already acute in the lumps of the economic system now na- 
tionalized, would become an overriding obstacle to efficiency. 


The Integration Actually Achieved 

An examination of the detailed claims made by the boards to economies 
arising through integration suggests that most of these economies are, in 
fact, not dependent upon an operating monopoly and sometimes are not 
even dependent upon public ownership. To take, again, the British Trans- 
port Commission which has provided, in its annual reports, the most sys- 
tematic description of progress in integration and coordination, the Com- 


*7 Tbid., at 178. 


** Such labor problems have undoubtedly complicated the schemes of integration of the 
British Transport Commission. British Transport Comm'n 4th Ann. Rep. 4 (1951). 
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mission makes some claims which are really economies of scale as, for in- 
stance, when the responsibility for maintenance of the road vehicles of the 
Road Haulage Executive and those of the Railway Executive is placed in 
a common organization. Some of the economies might well be brought 
about by competition. Thus the closing down of the redundant railway 
branch lines and stations does not call for monopoly: it was going on be- 
fore nationalization. Some of the economies partake of the nature of mer- 
chanting centralization long familiar in competitive systems. For example, 
the Commission, in its 1951 report, is at pains to describe a system in 
which, in the transport of small consignments between London and Man- 
chester, the Road Haulage Executive takes the responsibility for gathering 
together such consignments, sorting them, handing them over packed in 
large containers for transport in trainloads by railway between the cities, 
and then distributing them to their final destination.** But of course there 
is no reason why a private road organization could not have used the rail- 
way facilities in this way or why a dispatching agency could not have pro- 
vided such services for the consumer and simply employed existing road 
and rail facilities, or why independent rail and road companies could not 
have organized those inter-connections without being under common 
ownership. The same argument would apply where the Commission sub- 
mits as improvements of integration “late omnibus services from stations 
after return rail excursions” or “portable stands at agricultural shows dis- 
playing both Railway and Road Haulage literature.”’ 

The experience of the British nationalized industries as regards monopo- 
ly, leaves us confronted, therefore, with a series of non sequiturs. Monopoly 
can only be defended if the aim is complete physical integration. But the 
case for integration of this kind has never been made satisfactorily. The 
various industries have not, in fact, made any attempt at establishing 
complete physical integration. Indeed they claim that they wish to leave 
the consumer with his preferences. Meanwhile, the economies of integra- 
tion which have actually been introduced are economies which do not 
really depend upon possession of monopoly powers. 


V. THe ABSENCE OF PRroFit-MAKING 
By their statutes, the nationalized industries are instructed that they 
must cover their costs by their proceeds “taking good years with bad.” 
That means they must not make losses but it also means that, after allow- 
ing for capital increases, they must not make profits. The absence of 
profit-making derives directly from the underlying philosophy of nation- 
* Ibid. 
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alization, which is that profit-making is improper. Can the economic con- 
sequences of this notion be traced? The question leads directly into the 
most complicated issues regarding price and investment policy. 

The older arguments do not appear to take us very far. It used to be 
said that, if profits had not to be made, then prices would be that much 
lower, the consumer would benefit. Against this, it was said that to aim at 
the making of a surplus was itself an incentive for the maximum drive and 
energy, that the absence of this incentive would lead to general economic 
debility. But I know of no method by which one can test the validity of 
either of these ideas. 

An indirect approach to this question can, however, be made along two 
lines. First, a monopolist who is instructed not to make profits must find 
some way of fixing his prices so that he obeys the rule. It can, therefore, 
be asked whether the pricing policies of the nationalized industries are 
such as to give results superior to those obtained in a free market. Second, 
if profits are not to be made, decisions regarding investments must be 
reached in ways different from those pursued in a free market economy. 
It can, therefore, be asked whether investment policies of the nationalized 
industries have anything to commend them as against the investment 
mechanisms of a free economic system. 

Pricing Policy 

There are two branches of pricing policy, the fixing of the general level 
of prices and the determination of price differentials. In both cases the 
monopolized industries have run into formidable difficulties. The first case 
is well illustrated by events in the coal mining industry. At present the 
National Coal Board is paying its way, proceeds are covering costs. But 
at the general level of prices being charged by the Coal Board, the demand 
for coal is greater than the supply. The rationing of coal is, therefore, nec- 
essary with all the crudities which go with rationing—absence of choice of 
quality for the consumer, expense of government administration, and so 
on. The obvious way out would, of course, be to allow the price of coal to 
rise until the demand and supply were equalled. But if the price of coal 
were to rise to that point, then the Coal Board would make very large 
profits. This is an example of the general case, familiar to economists, that 
where the marginal cost curve is rising, prices based on average cost and 
not on marginal cost may mean a demand greater than supply. The knots 
into which British policy has tied itself are revealed in a recent official re- 
port on fuel and power policy.“ One half of the committee was in favor of 
Ridley Committee Report, op. cit. supra note 31. 
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raising the general price of coal so that there was a closer approximation 
between price and marginal cost. The other half objected on the ground 
that it was foolish deliberately to raise the price of coal at a time when it 
was vital for Great Britain to keep down prices and costs. But even the 
first group, which favored an increase in price, was not prepared to allow 
the Coal Board to make profits. This group suggested that the increase in 
price should be brought about by imposing an excise duty on coal.“ Such 
a policy of taxing coal raises, however, more questions than it answers. Is 
such a tax a good tax? What guarantee is there that the resources thereby 
placed in the hands of the State will be as well employed as if these re- 
sources were left in the hands of the industry? 

The general point is, therefore, that a policy designed to avoid profits 
means prices related to average costs. With a rising marginal cost curve 
this means a demand greater than supply. This means rationing. One of 
the important functions of the price system is jammed. And rationing of a 
raw material widely used in industry will almost certainly contribute to 
industrial inefficiency. 

What next of differential prices? What policies have the boards been 
following in drawing up their detailed price schedules? It is claimed that 
since the nationalized industries have these price schedules completely 
within their control and since they need not aim at a maximum profit, 
they are in a position to provide favorable prices to specially deserving 
groups. In effect, they can grant socially desirable subsidies. For example, 
the Coal Board has deliberately kept high cost mines in operation, partly 
because the coal was needed, partly because employment was thereby 
provided in isolated areas. The Central Electricity Authority has a statu- 
tory obligation to encourage the extension of supplies to rural areas. The 
Transport Commission has inherited the obligation to provide special 
privilege fares, workmen’s tickets, and the like. This is the well known 
principle of “pooling costs.’’ The obvious objection to the pooling prin- 
ciple is that, should there be a case for subsidizing special groups, the cost 
of doing that is surely best spread over the community as a whole. There 
is no particular case for placing the burden of, say, a subsidy to some users 
of electricity upon the other users of electricity. 

Leaving on one side the so-called social obligations of nationalized in- 
dustries, the public boards from their inception have regarded it as one of 
their first duties to produce what they describe as a ‘‘rational price struc- 
ture.’”’ Indeed, in the case of the Transport Commission, that responsibili- 
ty was placed upon it by its statute. What progress has been made in pro- 

“ Thid., at c. IV. 
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ducing rational price structures? Two points are very clear here. First, the 
task of creating, in the absence of a free market, a “rational price struc- 
ture” is proving much more difficult, and the time taken for this purpose 
is proving to be greater than was originally envisaged. The experience of 
the National Coal Board is striking: in 1946, with its first annual report, 
the Board indicated that 


for the time being . . . sales would continue to be made at existing prices. 


In 1947, with its second annual report, the Board states that 


the present price structure of coal is unrealistic and the Board intend to bring in a new 
and rational price structure as soon as possible. 


In 1948, the Board reported that 
at first, the Board intended to leave things as they were until they could introduce a 


new price structure for the industry. . . . After going more fully into the matter, how- 
ever, they have come to the conclusion that this cannot be done all at once or done 
soon. 


In 1949, we find in the Board’s annual report: 


The Board are convinced that, in the interests of consumers, testing and proving exer- 
cises are necessary before a long term price structure can be established. 


In 1950, we find the Board saying: 


The Board made no important price adjustments in 1950. But by the end of the year 
they had prepared for further moves to be made in 1951 towards a rational price 
structure.@ 

Only in 1951 did the Board record that it was nearing the end of its labors 
in this matter. To what end shall be shown later. 

Similarly with the British Transport Commission. By the Act of 1947, 
the Commission was charged with the duty of preparing “a Charges 
Scheme, relating to all the services provided by the Commission for the 
carriage of passengers and goods” before August 1949. It was given two 
years to carry out this function. In 1949, the Commission was forced to 
ask for an extension of this period until 1951. In 1951, the Commission was 
forced to ask for a further extension until 1953. So that the charges 
schemes are not yet complete. 

®@ The Board in this year continued to explain the grounds upon which it was seeking for a 
rational price structure. The following ({ 108) deserves to be preserved as an exhibit in any 
museum of economic obscurantism: ‘‘A rational price structure is needed both to promote the 
efficient use of coal and to help the Board in deciding upon their production plans. If there were 
no scarcity of coal there might have been no need for an elaborate exercise to work out a 
rational price structure: the ‘market’ would indicate what prices were too low or too high 
and so point the way to what prices should be. But in time of scarcity the indications of the 
market are not clear. Nearly all coals are scarce, whether they are correctly priced or not, and 
degrees of scarcity are not easily determined. A faulty price structure does not leave the 
over-priced coals unsold; it means dissatisfaction among consumers. So thé Board had no 


choice; they had to work out a new price structure as a starting point. In the long run, the 
indications of the market will not be ignored.’’ 
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For four or five years, therefore, the major public boards have been 
searching, without finality, for rational price structures. A simple deduc- 
tion from this is that, for four or five years, these industries have each 
been operating with a price structure which is believed to have been irra- 
tional; which cannot have been particularly good for British industry. 

It is the Coal Board which has gone the furthest in establishing a new 
price system. The principles which they have apparently decided upon 
hardly seem novel and are not very reassuring. Briefly, these principles 
are: 
(a) The relative prices of different kinds of coal should be based upon a 
detailed technical assessment of the different types of coal. The aim seems 
to be that the price differentials should be those which “‘a rational con- 
sumer” would pay. The obvious objection to that principle is that the only 
way to find out what a “rational consumer” would choose would be to 
provide him, of course, with whatever information and advice was pos- 
sible and then leave the market free. It is difficult to see how scientists can 
ever tell us what the correct price for a commodity is. It is, however, only 
fair to point out that, by applying this principle, the Coal Board has prob- 
ably gone some way towards the restoration of those basic differentials, 
ironed out during the war, which would probably emerge in a free market. 
That the Board has not fully succeeded is shown by the complaints that 
have been made both by the British Electricity Authority and the Gas 
Council. 

(b) There should be a zone system of uniform delivered prices for coal. 
That is to say any consumer will pay the same prices for coal whatever 
coal mine it comes from; all customers in the same zone will pay the same 
price; all prices will be delivered prices. Put briefly, this system is similar 
to that pursued by an industry employing = basing-point system. It carries 
with it the same objections as a basing-point price system—that it makes 
for an inefficient location of industry and it slows down the elimination of 
weak units in the industry. 

The search, in the absence of a free market, for these rational price 
structures, has, undoubtedly, led to a good deal of muddle and frustration, 
and it would appear that this is now being recognized even by the Boards 

* Thus, the British Electrical Authority complained: ‘‘Even after the latest price revision, 
the average pit head price of fuel to the Authority per therm is still somewhat higher than 
the price per therm paid by many other users, although the quality is so much lower. . . . The 
Authority have, therefore, been called upon to subsidise other coal consumers such as the 
Gas Boards.’’ Ridley Committee Report, op. cit. supra note 31, at 152. The Gas Council re- 
ported: ‘The National Coa] Board prepared in March 1951, a scheme for giving price reduc- 
tions to domestic and industrial coal users by increasing the price of coal for carbonisation. . . . 


The gas industry believes that the principle of this scheme was applied in a discriminating 
fashion against the gas industry when coal prices were revised on Dec. 31st, 1951.” Ibid., at 169. 
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themselves. For in very recent months a new principle seems to have been 
gaining ground—the principle that prices should be equalled to “relevant”’ 
costs. The Ridley Committee recently reported in favor of this. The 
Transport Commission has reached the conclusion that “the consumer 
should pay the real cost of the service he selects,’”’ and it has argued that 
if privilege tickets at low prices are to be provided the cost of the subsidy 
should not fall upon the other passengers but should be met by a tax upon 
the whole community .** The Gas Council “accepts in principle the conten- 
tion that the price of a product or service should as nearly as possible equal 
the cost of providing that product or service.” And, of course, this move- 
ment is reflected in the actions of the present government which, in its 
scheme for denationalizing transport, is aiming at competition between 
road and rail and, to that end, intends to try to make the competition 
fairer by leaving railways much greater latitude in fixing its charges in re- 
lation to actual cost. 

It is not difficult to discern the inconsistencies between present prac- 
tices and the new principle of linking costs and prices. There is no agree- 
ment as to what are “relevant” costs—are they average or marginal costs? 
A system of uniform delivered prices, such as is now practiced by the Coal 
Board, clearly implies a pooling of transport costs. The Central Electricity 
Authority is certainly not enthusiastic for measures which would enable 
it to impose upon its customers, at peak load, prices related to cost. But 
it would appear that the present movement of opinion and of practice is 
away from the notion that the public boards have social responsibilities to 
special sections of the community, away from the idea that some scientific 
assessment of the technical qualities of a commodity enables a proper 
price to be fixed for it, away from the pooling of costs and towards a closer 
linking of costs and prices. That, at least, seems a step in the right direc- 
tion. But the principle is hardly a new one. 


VI. INVESTMENT POoLicy 

In the prewar period, British critics of private enterprise argued in two 
quite different ways. On the one hand, it was said that, since private en- 
terprise would inevitably degenerate into monopoly, the restrictionist 
policy of the monopolist would lead to too little investment in some impor- 
tant industries. On the other hand, it was said that private enterprise, be- 
cause of its uncoordinated nature, would result in entrepreneurs overin- 
vesting in good times and thus creating problems of surplus capacity 
later. The grounds upon which nationalization was advocated in Great 
Britain reflected both these notions. The steel industry was nationalized 


“ British Transport Comm’n 4th Ann. Rep. 29 (1951). 
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because, so it was alleged, it had starved the community of steel making 
capacity. The coal mining industry was nationalized because, among other 
reasons, it seemed powerless to handle the conditions of overcapacity to 
which it was especially subject. Has capital investment in Great Britain 
been more rationally distributed since nationalization? 

There is no technique by which economists can examine a table record- 
ing the details of the national industrial investment and thereby decide 
whether the distribution of investment has been about correct or, if incor- 
rect, in what ways. Where vast errors are made, of course, they cannot be 
overlooked. (Nobody doubts, for instance, that the very large investment 
made by the British government in the African ground-nuts scheme was 
an error, because the return was nil.) But where the question is that of 
more or less, there may be as many different individual judgments as there 
are different observers. Criticisms have, in fact, been advanced of British 
postwar investment policy on three grounds: that the nationalized indus- 
tries have been able to obtain too large a proportion of total savings, to 
the detriment of private industry; that, within the public sector, the elec- 
tricity industry has obtained more than its due share of investment ;* and 
that the distribution of capital has been used to maintain the existing loca- 
tion of coal and steel production to the disadvantage of other, low-cost, 
centers. * These are personal opinions. But it is reasonable to assume that, 
where the party in power favors nationalization, it is likely to be sympa- 
thetic to the demands of the nationalized industries. And British experi- 
ence suggests that the struggle between the various public boards over the 
distribution of capital has a militant quality by comparison with which the 
normal competitive processes of a free market seem mild. There is certain- 
ly no reason to suppose that a period of nationalization ushers in a kind of 
millennium by which each individual, informed by some inner light, unerr- 
ingly recognizes what is the national interest and spontaneously moderates 
his own demands in accordance with it. 

One point, however, is clear. The essence of an investment decision is 
prediction of future conditions. And the success of investment will turn 
upon skill in forecasting the future and the rapid recognition and remedy- 
ing of investment errors. Now there appears to be no reason why national- 
ized industries should be more likely to predict the future successfully 
than others. Indeed, the pressures, political and other, which fall upon 
them may easily accentuate errors. This can be illustrated by current dis- 

“In the period 1948-1951, gross capital investment in the nationalized industries was 
slightly more than one-half the investment in private manufacturing industry. Of the gross 
capital investment in the nationalized industries, about one-half has gone into electricity sup- 
ply and distribution. 

“See Allen, The Outlook for British Industry, Westminster Bank Rev. (Aug., 1952). 
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cussions in Great Britain about the probable future demand for coal.*” The 
National Coal Board recently prepared a long distance plan in which it 
reached the conclusion that the best estimate it could give, and work to, 
was that demand in 1961-1965 would be 230-250 million tons of coal. 
That estimate has been challenged. The Ridley Committee suggested that 
this was about twenty million tons too low. The Federation of British In- 
dustries estimated that it was fifty million tons too low. Both the Elec- 
tricity and the Gas Authorities complained that this estimate did not al- 
low sufficiently for the probable increases in electricity and gas require- 
ments. The Coal Board, supported by the Gas Council, sought to defend 
its figures by declaring that the policy of the British Electricity Authority 
in pushing the use of electricity for heating purposes, and thus enlarging 
its estimates of its future demand for coal, was “incompatible with the na- 
tional interest”’; in effect, the Coal Board queried the need for coal as em- 
bodied in the program for expansion of the Central Electricity Authority. 
It further pointed out that if it had to plan to produce more coal it could 
only do this with sharply increasing costs of production. Nobody, appar- 
ently, has yet tried to work out whether, if costs and prices rise this way, 
anybody will be able to afford to buy any coal at all. So these public 
boards, each naturally putting its own interests in the forefront of its 
thinking, throw in conflicting calculations upon which, sooner or later, 
some kind of action must be taken. It is conflicts of this kind which have 
recently led to the suggestion that a kind of super public board should be 
created, the task of which would be to coordinate the activities of the 
existing public boards, although why a super public board should be able 
to guess more accurately than a public board has not been made clear. 

All investment decisions, whether they are made by private enterprise 
or by public bodies, involve the taking of action upon the basis of incom- 
plete evidence. That is what risk taking means. But no reason has yet 
been advanced for believing that major investment decisions made by 
private firms are more likely to go wrong than such decisions taken by 
public boards in the kind of atmosphere in which Great Britain now pro- 
ceeds to determine the probable future demand for coal as a preliminary 
to investment decisions by the National Coal Board. 


VII. ConcLusions 

For the student of industrial organization, the right question to ask 
about nationalization is whether it has added to our stock of knowledge 
concerning the best way to organize industry in order to raise the standard 
*? Ridley Committee Report, op. cit. supra note 31, at 12, 121, 136, 148, 211. 
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of living. Since no institution is perfect, no suggestion for change should be 
dismissed summarily. But, judging from the British experience, the major 
impression left is that nationalization is peculiarly barren of anything 
fruitful or novel. When it is remembered what hopes have in’ the past been 
placed upon it, what emotions it has aroused, what upsets have been suf- 
fered to bring it about, there is something almost melancholy in its failure 
to introduce any fresh idea in the field of organization or administration. 
It has long been known that there were economies to be gained, within 
limits and in appropriate circumstances, from an increased scale of opera- 
tion. Within limits and in appropriate circumstances—but the nationaliz- 
ers have perverted this subtle doctrine into a crude rule of “‘the bigger the 
better’’ and have done nothing to match improved devices of management 
against the crowding problems to which size gives birth. It is natural that 
the search should be uninterrupted for ways of so coordinating groups of 
men working with capital equipment that no movement will be made, no 
effort expended, no equipment provided superfluously. The nationalizers 
held out to us this promised land of perfect coordination, provided only 
they were first granted monopoly—the exclusive rights in perpetuity to 
cater for certain needs, freedom from outside competition, and the power 
to accept technical innovation at rates convenient to themselves. But 
what has Great Britain, having somewhat lightheartedly given hostages 
to fortune in this way, received in return? Nothing but promises of boun- 
ties from coordination for the future, complaints that the monopoly 
powers were not extensive enough, suggestions for even more grandiose 
schemes of coordination. And, finally, in very recent days, the discovery 
of the merits of the principle that prices should be related to “relevant” 
costs—a notion which is not very new. 

All of which suggests that the early advocates of the nationalization of 
the means of production, distribution and exchange were on much firmer 
ground in appealing to its social virtues than the later advocates in claim- 
ing that they had discovered a secret for rendering industry more produc- 
tive. If a community really comes to believe that profit making and the 
private ownership of industrial capital are so repugnant to its ethical 
standards that it must replace them, then there is nothing remaining for 
the economist, as economist, to say. But if, as is the practice more gener- 
ally these days, it is assumed that the search for what is considered moral- 
ly right will also lead to a pot of gold, that doing good will also bring an 
economic bonus, then it would seem that this is just another rainbow in 
the sky. 











INTERVENTION IN TAX COURT PROCEEDINGS* 


Tosias Weiss 


NTERVENTION AS A PARTY may be sought in litigation before the Tax 
Court. While not provided for either by statute or court rule,’ it has 
been found by the court to come within its sound discretion.? Opin- 

ions and advice can be conveyed to the court through briefs amicus curiae, 
and, where a proceeding is already pending, the parties thereto may 
achieve participation in a second case through consolidation of the two.* 
Intervention is usually pressed where consolidation is not available, and 
where a more active role in the litigation is desired than amicus briefs 
permit. 

The typical proceeding in the Tax Court is brought by a taxpayer who 
files a petition against the Commissioner of Internal Revenue to review a 
determination of tax deficiency. Mailing of such a determination by the 
Commissioner to the taxpayer is an indispensable condition to jurisdiction 
in the court; disapproval of the deficiency is the relief sought; and the tax 
liability of no taxpayer other than the petitioner to whom the notice of 
deficiency is directed can be ruled on by the court.‘ 

The main burden on the prospective intervenor, therefore, is to con- 
vince the court that, as an outsider whose tax liability is not visibly at 

* Unless otherwise indicated, the views expressed herein are represented only as those of 
the author, and not of the Tax Court of the United States or of any other agency or official of 
the federal government. 


t Attorney, Tax Court of the United States; Member of the New York, District of Colum- 
bia, and United States Supreme Court Bars. 


1 Section 1111 of the Internal Revenue Code authorizes the court to conduct its proceedings 
in accordance with such rules of practice and procedure as it may prescribe, and the court has 
issued a set of rules of practice. As to intervention in the federal district courts, see Fed. Rules 
Civ. Proc. 24; 4 Moore’s Federal Practice, c. 24 (1950); Intervention of Private Parties under 
Federal Rule 24, 52 Col. L. Rev. 922 (1952). 

Reference to the Tax Court includes its predecessor in name, the Board of Tax Appeals. 


* See Central Union Trust Co., 18 B.T.A. 300, 303 (1929). 


* Cf., e.g., Jane C. Grant and Estate of Harold W. Ross, 18 T.C. 1013 (1952); Clarence B. 
Ford, 19 T.C. 200 (1952); Carol F. Hall, CCH Tax Ct. Rep. 419,346, 19 T.C. No. 57 (1952); 
Elise Avery Johnson, CCH Tax Ct. Rep. 419,350, 19 T.C. No. 59 (1952). Cf. recommendation 
of Section of Taxation, Amer. Bar Ass’n, that several parties be allowed to join in a single 
petition to the Tax Court if the same issues of fact and of law are involved in the situations 
of all the joined parties. See Program and Committee Reports for Meeting of September 1952 
at San Francisco, California 120 (1952). 

*Int. Rev. Code § 272; Rules of Practice Before The Tax Court of the U.S., Rule 6; Mary 
M. Shea, 31 B.T.A. 513 (1934); M.A. Nicholson, 22 B.T.A. 744 (1931); Hamilton Web Co., 
19 B.T.A. 199 (1930); cf. Bond Crown & Cork Co., 19 T.C. 73 (1952). 
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stake in the proceeding, he ought nevertheless to be allowed a hand in its 
conduct. Discharge of that burden has been attempted by showing that 
intervention was required to protect interests of the one seeking it, or that 
its grant was in the best interests of the functions of the court. 

Protection of Parties’ Interests. Perhaps the most common situation in 
which the interests of the aspiring intervenor have been advanced to jus- 
tify his interjection into a pending proceeding has involved a claim that he 
was bound to pay such tax as might be adjudged to be owing by the 
petitioner. Thus, in Central Union Trust Company,’ the intervenor’s obli- 
gation was asserted to be contractual, based on an agreement to pay the 
death tax assessed against an estate as a result of a specified transaction. 
Alleging existence of the obligation, the Commissioner included it among 
the estate’s assets; both the intervenor and the estate’s executors denied 
the obligation, although the latter apparently were taking a contrary 
position in state probate proceedings. The court noted that “the issue to 
be determined is one which arises between the Commissioner and the 
executors of the estate and may be fully settled without the presence of” 
the intervenor.’ Yet it granted intervention, indicating as a reason that 
“the intervenor has an interest in the controversy which is contrary to 
that of either of the parties and which otherwise might not be protected in 
such proceeding.’”” 

An obligation to pay another’s tax may be imposed by law rather than 
agreement. Where a tax is due from a transferor of property and it re- 
mains unpaid, the transferee is liable for its payment to the extent of the 
value of the property transferred without a “full, fair and adequate”’ con- 
sideration, if the transfer was made while the transferor was insolvent and 
after liability for the tax accrued.* There is authority that a decision on 
the transferor’s tax, made in a proceeding to which the transferee is not a 
party, is nonetheless binding on him in a later proceeding to enforce trans- 
feree liability.* The transferee therefore has an incentive to intervene 


518 B.T.A. 300 (1929). Cf. Indian Refining Co. v. Dallman, 31 F. Supp. 455 (S.D. IIL, 
1940), aff’d on other grounds, 119 F. 2d 417 (C.A. 7th, 1941); United States v. Inorganics, 
Inc., 109 F. Supp. 576 (E.D. Tenn., 1952) (government sought to enforce purported assump- 
tion of tax liability on theory of third party beneficiary). 

* Tbid., at 302. 7 Ibid., at 302-3. 

* Int. Rev. Code § 311(a); Phillips v. Comm’r, 283 U.S. 589 (1931); J. P. Quirk, 15 T.C. 709 
(1950), aff’d, 196 F. 2d 1022 (C.A. 5th, 1952); Powers Photo Engraving Co., 17 T.C. 393 (1951), 
remanded on another ground, 197 F. 2d 704 (C.A. 2d, 1952); Ruth Halle Rowen, 18 T.C. 874 
(1952), Stewart Title Guaranty Co., 15 T.C. 566, 573 (1950); Mertens, Federal Taxation 
§ 53.10 et seq. (1943). 

° Cf. F. L. Bateman, 34 B.T.A. 351, 363-64 (1936); Isaac Michael Green, 26 B.T.A. 719, 
725-26 (1932), appeal dismissed on stipulation, 75 F. 2d 1014 (C.A. 9th, 1935); Nora M. 
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when suit is brought to adjudicate the transferor’s tax, and the question is 
whether there is here a sufficient interest to support intervention. In 
Frederic W. Procter,’ trustee-donees attempted to intervene in a proceed- 
ing determining the gift tax liability of their settlor-donor. The trustees 
asserted that the settlor was not contesting his liability in good faith; 
that, if decision went against him, he would be unable to pay the tax; that 
the trustees, as donees of his property, then would have to pay it; and 
that this would result in the trust being voided. Intervention, opposed by 
both the settlor and the Commissioner, was denied by the court, which 
concluded that none of the trustees’ “substantial rights” would be preju- 
diced thereby. 

The court expressed the belief that its decision of the pending proceed- 
ing could “not be pleaded as res adjudicata against the trustees in any 
action, even one before this Court involving their liabilities for such a 
tax.’ In view of the authority to the contrary in respect of transferees, 
this statement, taken at its face, is difficult to understand; indeed, the In- 
ternal Revenue Code provides that “If the [gift] tax is not paid when due, 
the donee of any gift shall be personally liable for such tax to the extent of 
the value of such gift.’ Yet the court may have had good reason to refuse 
intervention. The trustees’ motion to intervene was not made until the 
case had already been tried and was awaiting decision. While the court 
expressed reluctance to deny intervention on the ground of lack of dili- 
gence alone, it was able, with a little hindsight, to test whether the settlor 
actually was remiss or acting in bad faith in prosecuting the case and 
whether the trustees, in the evidence they proposed to offer if allowed to 
intervene, had anything of significance to contribute. It found the trus- 
tees’ position unsubstantiated on both counts, and in fact thereafter ren- 
dered a decision for the settlor on the merits.’* This case indicates that an 





Carney, 22 B.T.A. 721, 724 (1931); J. E. Duval, 21 B.T.A. 1357, 1359 (1931), aff'd, 57 F. 2d 
496 (C.A. Sth, 1932); Jahncke Service, Inc., 20 B.T.A. 837, 846-49 (1930), appeal dismissed, 
112 F. 2d 169 (C.A. 5th, 1933); First Nat. Bank v. Comm’r, 112 F. 2d 260, 262-63 (C.A. 7th, 
1940), cert. denied, 311 U.S. 691 (1940); United States v. Fisher, 57 F. Supp. 410, 414 (E.D. 
Mich., 1944); Nebel v. Nebel, 223 N.C. 676, 686, 28 S.E. 2d 207, 214 (1943). See Develop- 
ments in the Law of Res Judicata, 65 Harv. L. Rev. 818, 860 (1952). 

102 T.C.M. 13 (1943). 

“ Tbid., at 15. Cf. John Hancock Mutual Life Ins, Co., 42 B.T.A. 808, 820 (1940), rev’d, 
128 F. 2d 745 (App. D.C., 1942). 


Int. Rev. Code § 1009. Cf. Baur v. Comm’r, 145 F. 2d 338 (C.A. 3d, 1944); Fidelity 
Trust Co. v. Comm’r, 141 F. 2d 54 (C.A. 3d, 1944); Alma M. Myer, 2 T.C. 291 (1943), aff’d, 
149 F. 2d 642 (C.A. 8th, 1945); Evelyn N. Moore, 1 T.C. 14 (1942), aff’d, 146 F. 2d 824 (C.A. 
2d, 1945). 

18 Frederic W. Proctor, 2 T.C.M. 429 (1943), rev’d, 142 F. 2d 824 (C.A. 4th, 1944), cert. 
denied, 323 U.S. 756 (1944), on remand, 4 T.C.M. 359 (1945), aff’d, 151 F. 2d 603 (C.A. 4th, 
1945), cert. denied, 327 U.S. 785 (1946). 
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obligation to pay another’s tax, together with other circumstances such as 
the taxpayer’s failure reasonably to oppose liability,’ may support inter- 
vention, but in itself apparently is insufficient. 

In Estate of Arthur Curtiss J ames," it was state rather than federal law 
which shifted tax incidence to the intervenor. A New York statute pro- 
vided that the federal estate tax was to be prorated between the bene- 
ficiaries who succeeded to the estate assets responsible for the tax.’* The 
decedent, alone or together with his wife, created an inter vivos trust for 
the latter’s sister, and, because of retention of a power of revocation, the 
corpus was included in the decedent’s estate; it was estimated that about 
$53,000 of the estate tax asserted by the Commissioner was attributable 
to such inclusion of the corpus. In a proceeding brought by the estate to 
review the asserted tax liability, intervention was sought in behalf of the 
sister-beneficiary on the ground that she, rather than the estate, was the 
party really interested in this portion of the tax because its payment ulti- 
mately would be borne by her if the Commissioner prevailed. Neither the 
estate nor the Commisioner objected to intervention. Leave was granted 
“to intervene herein as a party petitioner solely as to the assignments of 
error’ dealing with inclusion of the corpus in the estate. Thereafter, the 
litigation was carried on between the sister-beneficiary and the Commis- 
sioner; the estate, although nominally still a party, neither called wit- 
nesses, introduced other evidence, nor filed briefs. 

Where the taxpayer held property not owned by him, it was ruled in 
Gladys T. Pitts'* that the owner, in no way responsible for the tax in- 
volved, would not be permitted to intervene merely because of a consider- 
able danger that the tax might be satisfied out of that property. The owner 
alleged that the property had been embezzled by the taxpayer; that the 
Commissioner was taxing the loot to the latter as income; that the tax- 
payer would not testify to his misdeeds, which represented the real de- 
fense to the tax; that the property would be seized to satisfy the tax; and 
that the case was about to be settled to the owner’s irreparable damage. 
In denying intervention, the court said that the owner’s fears related, not 
to the validity of the tax deficiencies in issue, but to matters of tax collec- 


4 Rather than such failure being a fact already transpired, as where the motion to inter- 
vene is made after the proceeding has been under way, it may be a matter of inference drawn 
at the outset of the litigation, and on this basis the Central Union case supports the conclusion 
reached here. 

* CCH Tax Ct. Rep. 419,498, 19 T.C. No. 113 (1953). The motion for intervention was 
heard on July 11, 1951. 

N.Y. Decedent Estate Law § 124. The purpose of the statute was to put the burden of the 
tax on those persons or other beneficiaries who received the property responsible for it. 

17 See order by Judge Rice granting intervention in this proceeding, dated July 13, 1951. 

18 26 B.T.A. 312 (1932). See note 25 infra. 
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tion, over which the Tax Court had no jurisdiction and as to which other 
protective measures might be taken. 

The circumstances of one taxpayer often are similar or related to those 
of another, and, when the tax liability of one is being litigated, participa- 
tion in the proceeding may be desired by another in an effort to prevent a 
decision which, although not res judicata, may yet loom as an adverse 
precedent.'* In the most recent instance of attempted intervention before 
the Tax Court, Gulfstream Park Racing Association, Inc.,* the taxpayer, an 
operator of a horse racing track, was organized in 1944, when its entire 
common stock was issued for racing plant assets and a franchise. In ques- 
tion was the basis of the property paid in for the stock, first in determining 
the taxpayer’s invested capital, and secondly for purposes of depreciation. 
The taxpayer contended that it had acquired the property in a taxable 
exchange, and that its basis was the fair market value of the property at 
the date of transfer. The Commissioner took the position that the ex- 
change was nontaxable; but he was contending, in other pending proceed- 
ings involving stockholders of the taxpayer, that it was a taxable ex- 
change. Arguing that it was nontaxable, an ex-shareholder applied for in- 
tervention in the Gulfstream Park case. The applicant had sold the com- 
mon stock acquired in 1944, the basis for which was then being disputed 
by the Commissioner in the course of administrative review. There was 
not complete identity of interest between the applicant and the continuing 
stockholders, in that the latter, still concerned in the corporation, might 
make concessions in an over-all settlement based on some benefit to it. 
In these circumstances, the court denied intervention,” stressing that it 
could not make a decision in that case which would be determinative of 
the tax liability of the ex-stockholder. 

And yet a taxpayer, proximately affected in his own liability by the con- 
sequences of a disposition in a closely related case, has some legitimate 
concern over the decision of that case.” The link between the related situ- 

1® In addition to strictures of established principle relating to the force of precedent, there 
are those of judicial mechanics and mentality. Cf. Wyzanski, A Trial Judge’s Freedom and 
Responsibility, 65 Harv. L. Rev. 1281, 1299 (1952). Its own decisions become of special weight 


in the Tax Court because of the extent to which the individual judge there speaks, not just for 
himself, but for the court as a tribunal. See Int. Rev. Code § 1118. 


*” T.C. Docket No. 35, 693 (this case has not yet come on for trial). 
% Intervention was denied by an order of Judge Tietjens dated June 25, 1952. 


™ See note 19 supra. As further illustration compare the recent decisions in Gazette Tele- 
graph Co., CCH Tax Ct. Rep. 419,419, 19 T.C. No. 86 (1953) and Clarence Clark Hamlin 
Trust, CCH Tax Ct. Rep. 919,421, 19 T.C. No. 88 (1953). The two cases grew out of a sale 
of stock in a newspaper business, the sellers, incident to the sale, executing a covenant not 
to compete. In the first case the court found that the covenant was severable and the con- 
sideration paid therefor was ascertainable, and it held that the cost of the covenant could 
be amortized by the purchasers over its life. The second case isivolved tax liability of the 
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ations may lie only in a common question of law, or, if there are also com- 
mon questions of fact, the affected taxpayer may be satisfied with the 
management of the litigation on its factual side by the taxpayer already in 
court; in either event, it should suffice for the affected taxpayer to place 
his views, either on the question of law or on the decision of fact to be 
made, before the court through a brief amicus curiae. However, where the 
issue before the court is one of fact or of mixed law and fact, and the 
affected taxpayer can establish to the court’s satisfaction existence of a 
substantial hazard—actual or reasonably anticipated—to his interests due 
to some material inadequacy in the presentation of the evidence or in the 
development of the record on trial, participation of the affected taxpayer 
in the proceeding would seem to be warranted as a measure for his protec- 
tion. This can be achieved, if he already has pending or can commence a 
proceeding reviewing his own tax liability, through a consolidation of the 
proceedings. But where a notice of deficiency has not yet been issued to 
the affected taxpayer, as was true in the Gulfstream Park case, interven- 
tion becomes his remaining recourse. In such a situation, so far as impell- 
ing reason exists for permitting intervention in response to the needs of the 
affected taxpayer, it is not clear that intervention ought to be uniformly 
denied for the reason stressed in the Gulfstream Park case or because of 
other considerations pertaining to the functioning of the court. If, on 
intervention, the court’s action can be made binding for the intervenor’s 
tax liability, intervention may yet be appropriate. Such binding effect may 
be attainable, as is suggested in later discussion of the bearing on interven- 
tion of interests of the court, by requiring, as a condition to the grant of 
intervention, that the party seeking it consent that his tax liability be 
governed by the results of the litigation into which he is thus admitted. 

Where the taxpayer is a nonpersonal entity, such as a trust or estate 
or corporation, there may be some question as to the persons entitled to 
represent it and to act for it in tax matters. Ambiguity or dispute in this 


sellers; it was held that they realized ordinary income and not capital gain from the con- 
sideration received for the covenant. It is difficult to believe that disposition of the first 
case did not narrowly restrict the outcome of the second, in the absence of drastically new 
evidence; indeed the court said in conclusion in the second case that ‘‘[wje see nothing in the 
record before us which would require a result inconsistent with our decision in Gazette 
Telegraph Co., supra.” For another pair of cases involving the same substantive problem, 
see Toledo Newspaper Co., 2 T.C. 794 (1943) and Toledo Blade Co., 11 T.C. 1079 (1948). 

Further example, of a similar decisional pattern in another substantive area, is provided by 
Carol F. Hall, CCH Tax Ct. Rep. 419,346, 19 T.C. No. 57 (1952) (payments made to retired 
partners of a firm of accountants held a distribution of firm income and not a purchase of the 
interests of the retired partners, and therefore deductible from firm income by the continuing 
partners); Charles R. Whitworth, 11 T.C.M. 1199 (1952) and Francis J. Clowes, 11 T.C.M. 
1205 (1952) (same payments held ordinary income rather than capital gain to the retired 
partners). 
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regard may prompt applications for intervention by competing claimants. 
In Agnes McCue, the Commissioner mailed three notices of deficiency to 
the petitioner: one for estate tax as transferee of the estate of John J. 
Nolan; another for estate tax as “statutory executrix’™‘ of that estate; and 
one for income tax and fraud penalty due from petitioner herself. All three 
notices were founded on substantially the same facts. Nolan, a bootlegger, 
was petitioner’s brother, and at or prior to his death she received certain 
property alleged by the Commissioner to have been owned by him. The 
two estate tax notices proceeded on the theory that Nolan still had an 
interest in these assets at his death, so that they were taxable as part of 
his estate. The income tax notice treated those assets as income to peti- 
tioner, apparently on the supposition that they had been appropriated by 
her. She then brought three proceedings, one based on each of these no- 
tices. A motion to intervene was made in the two estate tax cases by a 
daughter of Nolan, who alleged that she had been appointed adminis- 
tratrix of his estate in 1937; that she had no knowledge at that time of the 
assets in question ; that she had been discharged in 1940 as administratrix, 
prior to the mailing of the foregoing notices of deficiency ; that on learning 
of these assets as a result of this tax dispute, she was, on her application, 
reinstated as administratrix; and that, unless as administratrix she were 
permitted to intervene, excessive tax liability might be determined against 
the estate. The court denied intervention in the case involving petitioner’s 
transferee liability, on the ground that the estate had no interest in that 
liability and would not be bound by determinations in that proceeding.” 
But intervention was granted in the “statutory executrix’’ case,”” because 
here the tax liability of the estate itself was in issue** and the duly ap- 
5 T.C.M. 141 (1946). 


*% By statute a person may be treated as an executor who is ‘‘in actual or constructive 


possession of any property of the decedent.” Int. Rev. Code § 930(a); Estate of Henry Wilson, 
2 T.C. 1059, 1083-84 (1943). 


* See order of Judge Murdock dated March 8, 1944, in Agnes McCue, T.C. Docket No. 233. 


* See Transcript of Hearing at 6, Agnes McCue, T.C. Docket Nos. 233 and 234 (Mar. 8, 
1944), 


27 See order of Judge Murdock dated March 8, 1944, in Agnes McCue, T.C. Docket No. 234. 


% The court said that a determination of estate tax liability in this proceeding would be 
binding on the estate and could not be litigated again in the future. See Transcript of Hearing, 
op. cit. supra note 26, at 22-23. In the disposition of this question there was, moreover, a 
conflict of interest between the petitioner and the daughter: the former primarily wanted to 
prove that the assets in question did not belong to the estate, while the latter contended the 
contrary so that, as a beneficiary, she might share in them. If the daughter’s position pre- 
vailed, she was interested, further, in the value placed on the assets; this appeared to be of 
little concern to the petitioner. 
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pointed representative of the estate was entitled to participate in the 
litigation of that liability.” 

In Louisiana Naval Stores, Inc.,*° the applicant for intervention sought 
dismissal of a proceeding allegedly brought in conflict with his rights and 
powers as liquidator of a corporate taxpayer. He claimed to be the duly 
authorized liquidator, and contended that the petition, instituting the 
proceeding, had been filed by an individual without authority to act in the 
corporation’s behalf. Intervention was allowed, and, on evidence pre- 
sented by the intervenor, the proceeding was dismissed for lack of juris- 
diction. 


The liquidator may well have intervened for the taxpayer-corporation’s 
sake besides his own.*! Usually intervention, if opposed by the parties to 
the proceeding, can be assumed to be of little benefit to them, although 
Louisiana Naval Stores, Inc., indicates there are exceptions. Even where 
there is no such opposition, intervention should be unnecessary for the 
parties’ benefit where, through the applicant for intervention, they can 
obtain and present the information or evidence on which he relies. 


** Petitioner’s counsel argued that the Pitts case stood against intervention by the daughter. 
The reply of Judge Murdock, who wrote the opinion in the Pitts case, is informative in defining 
the ruling there and its distinction here (see Transcript of Hearing, op. cit. supra note 26, 
at 17-18): 

‘*{I}t seems to me that there is a very marked difference between that [Pitts] case and this 
case, because what the F. H. Smith Company [seeking to intervene] wanted to do was to pre- 
vent assets which they said belonged to the F. H. Smith Company from being taken by the 
Government to pay a liability which the Government was asserting not against the F. H. 
Smith Company but against Bryan Pitts [one of the taxpayers]. 

‘‘The difference, to me, is that here the Government in this proceeding is asserting a 
liability against the estate of John J. Nolan, and the estate of John J. Nolan wants to come in 
here and protect itself. I said the F.H. Smith Company could not come in here 
in the Bryan Pitts case because nobody was asserting any claim against them or anything that 
belonged to them, and that if anything was taken, it would be taken because it was the property 
of Pitts, and if the Government ever tried to take the property of Pitts and it actually was 
taking the property of the F. H. Smith Company, there was some other tribunal in which that 
could be tried out. 

‘‘But here I see a big difference, because the taxpayer whose liability is being determined 
here is the very person who wants to intervene. In other words, the question here is, who is the 
proper representative of the estate which is being held for these taxes? 

‘It has been asserted against the person [Agnes McCue] whom you represent as if she were 
the proper representative of that estate. Mr. Savoy [the daughter’s counsel] comes in here and 
says, ‘I represent the person who really is the proper fiduciary representative of this estate, and 
that person has an interest in it.’ 

‘It may be that for some other reason he should not intervene, but I do not think the 
Pitts case is going to help you.” 


* 18 B.T.A. 533 (1929). Cf. Falls City Pontiac Co., 15 T.C. 977 (1950), aff'd, 194 F 2d 
536 (C.A. 6th, 1952). 


® Cf. Gladys T. Pitts, 26 B.T.A. 312, 313 (1932), in which intervention was asked in part 
because the court ‘‘will not be able to determine the correct tax liability of the petitioners with- 
out the facts to be presented by the intervenor.” 
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Advancement of the Court’s Functions. The aim of the court is to do jus- 
tice. Within the scope of that objective comes prevention of injustice to 
the applicant for intervention, and to that extent the interests of the ap- 
plicant and the court overlap. The court’s concern, however, extends 
further. It has to consider the litigants already before it, whose claim to 
just treatment procedurally and substantively is no less than that of the 
prospective intervenor. And as to all these parties, it must think of the 
impact of intervention on the efficiency and effectiveness with which it 
executes its functions. Intervention has therefore been urged on the court 
for the following reasons :* (1) Multiplicity of proceedings will be avoided 
by intervention. (2) Intervention will raise no new issues; and the pro- 
ceeding will be simplified by evidence which the intervenor will introduce. 
(3) The court will not be able “to completely administer justice” unless 
intervention is allowed. 

If multiplicity of proceedings really could be avoided through its al- 
lowance, intervention would appear to be desirable, other things being 
equal.* It is not likely, however, that this advantage will follow unless 
decision of the proceeding on its merits is binding on the intervenor. 
Where there is doubt that the decision will have this effect, the court, as a 
condition to the exercise of its discretion in favor of intervention, should 
require the applicant to agree that, at least in all future federal tax litiga- 
tion and perhaps in all suits involving the federal government or its agen- 
cies or representatives, the decision will be binding on him as to issues 
actually raised or necessarily determined in the proceeding. So, too, in the 
case of a related taxpayer to whom a notice of deficiency has not yet been 
issued, intervention may be granted on condition that he assent to be 
bound in the future by the court’s determinations in the present proceed- 
ing which are pertinent to his own tax liability. To assure minimum litiga- 
tion in the future, it may be advisable to require, where it is not unfair to 
do so, agreement by the prospective intervenor even as to matters not in 
question in the proceeding. Thus, one seeking intervention on the ground 
that he will be liable as transferee might be required to consent to existence 
of conditions to such liability other than presence of a deficiency in the 
transferor’s tax.*4 
® See, e.g., ibid. 
% Cf. Scott v. Gearner, 197 F. 2d 93 (C.A. 5th, 1952). 


* For these conditions, see authorities cited note 8 supra. There may well be situations in 
which existence of these conditions may be open to reasonable dispute; in which it would be 
unfair to compel the potential transferee to surrender the opportunity for judicial considera- 
tion of questions concerning their existence; and in which potential transferet liability still is 
great enough to constitute a strong interest for intervention. Perhaps here the court, in allow- 
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The assertion that intervention will simplify the proceeding should not 
be accepted unless clearly established. Ordinarily the opposite would be 
expected. Addition of parties, opening the door to additional pleadings, 
evidence, examination of witnesses and pretrial and trial maneuver, can 
readily make the proceeding cumbersome and protracted, enhance the 
opportunity for confusion, and impede disposition of the case through 
settlement. That intervention will raise no new issues seems to be of little 
importance in an affirmative sense; but that the contrary is true deserves 
considerable weight as a factor negating its allowance, although interven- 
tion may be feasible even in the presence of some diversity of issues.* 
If intervention is requested in order to introduce evidence, a showing 
should be required that the evidence cannot be made available to the 
litigants and, through them, to the court. A situation in which “sim- 
plicity” is promoted through intervention exists where it results in dis- 
missal or decision, without the need for trial, of one or more of the 
controversies in a case. 

Where intervention is asked to enable ‘‘complete administration of jus- 
tice,” particulars again are in order. Considerations already discussed are 
likely to be among those largely relevant here. 

Conclusion. Whether intervention will be permitted in Tax Court pro- 
ceedings appears to depend on a weighing in the particular case of the 
interests affected, of the parties and of the court. Generally, intervention 
seems undesirable in light of its adverse effects on the conduct and disposi- 
tion of the proceeding. Only where such consequences are not present or 
are overcome by other legitimate demands should intervention be allowed. 


ing intervention, might compel submission for decision of the question of transferee liability 
in the event it finds for the Commissioner on the initial question of tax deficiency. 


35 Compare the arrangement suggested by James Ruston, 19 T.C. 284 (1952), in which, 
on grant of consolidation, an issue common to all the parties was tried separately from an 
issue which concerned only some of them. And compare the technique of confining interven- 
tion as to certain issues only, suggested by Estate of Arthur Curtis James, CCH Tax Ct. Rep. 
719,498, 19 T.C. No. 113 (1953), note 17 supra. 











CERTIORARI—WHAT IS A CONFLICT 
BETWEEN CIRCUITS? 


Epwarp T. ROEHNER AND SHEILA M. RorHNeRrt 


ERTIORARI ON CONFLICTS BETWEEN CIRCUITS is granted as of 

( course only on narrow issues—on what Mr. Justice Frankfurter 

terms a “head-on collision.”’ But the tax bar generally’ and at 

least one leading commentator® seem not to be so aware as common law- 
yers were of the meaning of a narrow issue. 

Chief Justice Vinson, in an address delivered in 1949 before the Ameri- 
can Bar Association, said that the Supreme Court has never been pri- 
marily concerned with the correction of errors in lower court decisions.‘ 
In almost all cases within the Court’s appellate jurisdiction, he observed, 
the petitioner has already received one appellate review of his case. The 
debates in the Constitutional Convention make clear, he said, that the 
purpose of the establishment of one supreme national tribunal was, in the 
words of John Rutledge, of South Carolina, “to secure the national rights 
& Uniformity of Judgments.” One of the functions of the Supreme Court 
is, therefore, said the Chief Justice, to resolve conflicts of opinion on 
federal questions that have arisen.* 


+t Members of the New York Bar. 


1Cf. “(Clonsiderations of ultimate juristic philosophy are involved when the Court is 
asked to resolve a conflict of decisions between two circuit courts of appeals where the conflict is 
not such a head-on collision as a difference by two circuits regarding the validity of a patent. 
Here, facts relevant to judicial administration . . . undoubtedly influence the Court in de- 
ciding whether to adjust the conflict or to stay its hand, at least for the moment. All these more 
subtle cases of conflict present precisely the kind of situation for which the Court’s discretion 
is properly invoked. And concordance between the Court’s conception of conflict and that of 
the litigants is not always to be expected.’’ Frankfurter, The Business of the Supreme Court 
at the October Terms, 1935 and 1936, 51 Harv. L. Rev. 577, 596-97 (1938). 

* See note 6 infra. 

* Stern, Denial of Certiorari Despite a Conflict, 66 Harv. L. Rev. 465 (1953). 

* Vinson, Work of the U.S. Supreme Court, 12 Tex. Bar J. 551-52 (1949). Cf. ‘“‘That func- 
tion [certiorari] is not simply to do justice between parties. Everyone who comes before it by 
the certiorari route has had one trial and one appeal already. For justice simply, two courts 
are enough. The Supreme Court exists primarily to give a uniform and National interpretation 
to the Constitution and the National laws. Discretion in the selection of its cases preserves its 
time and energy to do the job.’’ Bunn, Jurisdiction and Practice of the Courts of the United 
States 261 (Sth ed., 1949). 

§ He remarked also that if the Court took every case in which an interesting legal question 
was raised or its prima facie impression was that the decision below was erroneous, it could not 
fulfill the constitutional and statutory responsibilities placed upon it. Vinson, op. cit. supra 
note 4, at 552. 
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However, the tax bar has written® that in Bear Gulch Water Company v. 
Commissioner,’ the Supreme Court denied certiorari despite the fact that 
there was a direct conflict between that case and Roche’s Beach, Inc. ». 
Commissioner® in that both decisions turned on Section 101(6) of the 
Internal Revenue Code. In addition, the Acting Solicitor General of the 
United States, Mr. Robert L. Stern, has written quite recently, under the 
title, “Denial of Certiorari Despite a Conflict,””® that the Supreme Court 
no longer grants certiorari as of course in conflicts between circuits.'° 

When we examined the Ninth Circuit opinion in the Bear Gulch case," 
we found that the court discussed Section 101(6), which had never been 
advanced before the Tax Court,” but decided the case solely on Section 
116(d), the ground advanced by the taxpayer before the Tax Court.'* The 
Second Circuit decision in Roche’s Beach,‘ on the other hand, turned on 
Section 101(6). Clearly, no matter what the textwriters might announce, 
there was no conflict of circuits because of the Bear Gulch and Roche’s 
Beach decisions. 

When we examined the basis for Mr. Stern’s assertion, we found it 
equally lacking in support. Mr. Stern begins his discussion by saying that 
the 1951 edition of Robertson and Kirkham, “Jurisdiction of the Supreme 
Court of the United States,’ had said: 


Where the decision of the Court of Appeals sought to be reviewed by certiorari 
directly conflicts, upon a question of federal law, with the decision of another Court 
of Appeals on the same question, the Supreme Court grants certiorari as of course, and 
irrespective of the importance of the question of law involved. The importance in such cases 


* E.g., Blodgett, Taxation of Businesses Conducted by Charitable Corporations, New York 
University Fourth Annual Institute on Federal Taxation 421 (1946); Lowndes, Review of 
Polisher, Estate Planning and Estate Tax Saving, 2 Vanderbilt L. Rev. 335, 337 (1949); Col- 
leges, Charities, and the Revenue Act of 1950, 60 Yale L.J. 851, 862 (1951). 

7116 F. 2d 975 (C.A. 9th, 1941), cert. denied, 314 U.S. 652 (1941). 

* 96 F. 2d 776 (C.A. 2d, 1938). * 66 Harv. L. Rev. 465 (1953). 

1° To tax lawyers, this statement was disturbing. If Mr. Stern was correct, they would 
have to tell their clients that whether or not they were subject to federal tax on a question un- 
affected by state law depended upon the particular circuit in which they were living. Instead 
of a migration to avoid the impact of state estate taxes, we should have a migration to avoid 
the impact of federal estate and income taxes. We wondered whether, if a businessman worked 
in a circuit which was unfavorable to him taxwise, he could move his home to a circuit hundreds 
of miles away which was favorable and commute by jet plane. 


" Bear Guich Water Co. v. Comm’r, 116 F. 2d 975 (C.A. 9th, 1941), cert. denied, 314 
U.S. 652 (1941). 


™ Then the Board of Tax Appeals. 

13 The circuit court headnote, which is unofficial, did say that the 101(6) issue was also de- 
cided. Cf. ‘‘The head-note frequently is misleading if you read it alone and do not take the 
trouble to read the case.’’ Lord Fitz-Gerald, in Cooke v. Eshelby, [1887] 12 A.C. 271, 282. 

4 Roche’s Beach, Inc. v. Comm’r, 96 F. 2d 776 (C.A. 2d, 1938). 

% Wolfson and Kurland ed. ‘ 
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lies in the preservation of uniformity of decision in the federal courts upon points 
solvable by federal law—a basic purpose of the certiorari jurisdiction since its incep- 
tion in 1891." 

He says that the work cited two tax cases, Helvering ». New York Trust 
Company" and Cahn v. United States," in support of its statement that 
“the Court has granted certiorari upon demonstration of a conflict even 
though the statute involved had been changed and the issue could hardly 
arise again.’”* Mr. Stern believes, however, that the action of the Supreme 
Court in some recent cases in denying certiorari indicates either that the 
Court has modified its prior policy or that he and the other authors quoted 
were unaware of what the Court had been doing in the past. It could well 
be, he says, that these denials represent nothing new, but he adds that 
whether or not the recent decisions represent a departure from previous 
practice, the denials of certiorari despite conflicting decisions in courts of 
appeals is probably as unfamiliar to the bar generally as it was “to those 
bold enough to write books upon the subject.” He therefore thinks that 
the summary and analysis which he presents of what the Court had done 
in this connection in several recent cases may be helpful both to lawyers 
who are trying to decide whether to file a petition for certiorari in a par- 
ticular case and to those who are searching for grounds upon which to 
oppose a petition already filed. 

Mr. Stern indicates that the cases he discusses are those which he hap- 
pened to run across in his own work, by accident, or by inquiry among 
those associated with him. He says also: “In each case the conflict be- 
tween the circuits was acknowledged by the court of appeals or the re- 
spondent. There is no consideration here of any case in which the existence 
of a conflict was in dispute. .. .” After devoting a paragraph apiece to 
seven instances of alleged conflicts between circuits, two of which are in 
the federal tax field, he adds that the first and obvious conclusion to be 
drawn from the cases is that a conflict will not necessarily result in the 
granting of certiorari if the issue is no longer a live one. He says that in the 
first four conflicts, which included the two tax conflicts, the statute upon 
which the controversy rested had expired or had been amended in a man- 

% Robertson and Kirkham, Jurisdiction of the Supreme Court of the United States 629-31 


(Wolfson and Kurland ed., 1951) (emphasis added). He also quoted to the same effect from 
Stern and Gressman, Supreme Court Practice 101 (1950), of which he was coauthor. 


17292 U.S. 455 (1934). 
8 297 U.S. 691 (1936). 
* He says that the 1936 edition of Robertson and Kirkham follows its general statement 
that, in the event of conflict, certiorari is granted as ‘‘of course,” with a discussion of these two 
cases “in which certiorari was unsuccessfully opposed on the ground that changes in the 
applicable statute deprived the issue of future importance.’’ 
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ner which would prevent the problem from arising in the future. But he 
adds that in each case it was nevertheless true that a substantial num- 
ber of pending or potential cases would still be controlled by a resolution 
of the conflict. However, this, he contends, did not convince the Court 
that review of the decisions of the courts of appeals was warranted. 

Our discussion will show that, judged by the standards of the New 
York Trust Company and Cahn cases, the Supreme Court still grants cer- 
tiorari as of course in the event of a conflict between circuits, even if the 
conflict, because of amendment of the statutes, lacks vitality for future 
cases. Let us examine the standards by which certiorari was measured in 
those two cases. If, tested by those standards, there was no conflict be- 
tween the circuits in the two tax cases in the 1951 Term, United States v. 
Community Service, Inc., and Sokol Brothers Furniture Company v. Com- 
missioner,” in which Mr. Stern declares the Supreme Court denied cer- 
tiorari despite the existence of a conflict between courts of appeals, we 
shall be justified in assuming that the rule remains in full vigor. This is 
so, for Mr. Stern has said that there was no consideration of any case in 
which the existence of a conflict was in dispute. We believe also that an 
examination of the petitions for certiorari in the other cases advanced by 
Mr. Stern will show that they too failed to meet the test of a direct con- 
flict between circuits. 

In the New York Trust Company case, the Supreme Court decided a 
conflict between the Second Circuit” and the Third Circuit® and the 
Court of Appeals for the District of Columbia.** The conflict was over the 
question of whether the length of time that the donor held stock may be 
considered in determining whether the gain on a sale by the donee was 
taxable to the donee as capital gain within the meaning of Section 
206(a)(6) of the Revenue Act of 1921, which defined capital assets as 
property “held by the taxpayer . . . for more than two years.” 

We see that the issue on which certiorari was granted was a very narrow 
one; in fact, it is difficult to see how an issue could be narrower. 

In the Cahn case, the Supreme Court decided a conflict between the 
Court of Claims* and the Seventh Circuit” and the Fourth Circuit.”” The 

189 F. 2d 421 (C.A. 4th, 1951), cert. denied, 342 U.S. 932 (1952). 

™ 185 F. 2d 222 (C.A. 5th, 1950), cert. denied, 340 U.S. 952 (1951). 

# New York Trust Co. v. Comm’r, 68 F. 2d 19 (C.A. 2d, 1933). 

%3 Johnson v. Comm’r, 52 F. 2d 726 (C.A. 3d, 1931). 

% Shoenberg v. Burnet, 55 F. 2d 543 (App. D.C., 1931). 

* Cahn v. United States, 10 F. Supp. 577 (Ct. Cl., 1935). 

** Kaufman v. Reinecke, 68 F. 2d 642 (C.A. 7th, 1934). 

7 Tait v. Safe Deposit & Trust Co., 70 F. 2d 79 (C.A. 4th, 1934). 
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conflict was over whether all or half of the value of the property held by 
husband and wife in joint tenancy or tenancy by the entireties was, under 
Section 402(d) of the Revenue Acts of 1918 and 1921, to be included in 
the gross estate of the one first to die, if the tenancy was created prior 
to the enactment of the first estate tax law on September 8, 1916. The 
Revenue Act of 1924 was the first to provide for a retroactive application 
of the estate tax law. 

As in the New York Trust Company case, it is difficult to see how an issue 
could be narrower.” 


Tax Conflicts in the 1951 Term 


In Mr. Stern’s opinion, there were conflicts (1) between United States 
v. Community Services, Inc.,* and certain unnamed cases “under another 
section of the Internal Revenue Code containing substantially the same 
language,” and (2) between Basalt Rock Company v. Commissioner® and 
Sokol Brothers Furniture Company v. Commissioner.™ 

In the Community case, Mr. Stern says that there was involved the 
question whether a corporation was exempt from employment taxes by 
reason of the fact that its profits were paid to exempt charitable or educa- 
tional organizations. He relates that the taxpayer asserted that the deci- 
sion of the Court of Appeals conflicted with other cases under another sec- 
tion of the Internal Revenue Code containing substantially the same lan- 
guage. He continues that the government’s memorandum, while admit- 
ting the existence of the conflict, stated that recent legislation had ren- 
dered the conflict academic with respect to taxable years after 1950 and 
partially academic as to prior years. The government’s memorandum, he 
says, further pointed out, however, that the Commissioner had advised 
the Department of Justice that “there are a number of open cases present- 
ing the issue” and that, in the Commissioner’s view, the matter remained 
of sufficient importance to make “‘a decision of the Supreme Court de- 
sirable.” Mr. Stern says that the government accordingly did not oppose 
the issuance of the writ, but the Court denied certiorari. 

It is. difficult to see how the alleged conflict between Section 101(6) of 

** The per curiam opinion in Cahn v. United States, 297 U.S. 691 (1936), read simply: 
“‘The judgment is reversed upon the authority of Knox v. McElligott, 258 U.S. 546 [(1922)].’’ 
The reason the decision so reads is that in its petition for certiorari, the taxpayer argued that 


the conflict was caused because the Court of Claims, which had decided adversely to the 
taxpayer, was in direct conflict with Knox v. McElligott. 


*° 189 F. 2d 421 (C.A. 4th, 1951), cert. denied, 342 U.S. 932 (1951). 
* 180 F. 2d 281 (C.A. 9th, 1950), cert. denied, 339 U.S. 966 (1950). 
#185 F. 2d 222 (C.A. Sth, 1950), cert. denied, 340 U.S. 952 (1951). 
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the income tax statute and section 1426(b)(8) of the Federal Insurance 
Contributions Act can be considered the sharp conflict between circuits 
that was present in the New York Trust Company and Cahn cases, where 
the conflicts were on the same subsection of the income tax statute. 

Mr. Stern says that in the Basalt case the government petitioned unsuc- 
cessfully from a decision of the Court of Appeals for the Ninth Circuit 
with respect to the method of computation for purpose of the excess 
profits tax. He indicates that after certiorari was denied in the Basalt case, 
the Court of Appeals for the Fifth Circuit in the Sokol case stated ex- 
plicitly that it was unable to follow the Ninth Circuit decision in the 
Basalé case. Mr. Stern also says that upon the taxpayer’s petition for 
certiorari, the government admitted that the Fifth and Ninth Circuits 
were in disagreement and did not oppose certiorari. The government’s 
memorandum did, however, he says, point out that the problem could no 
longer arise under the Excess Profits Tax Act of 1950, which had changed 
the controlling statutory provisions. Certiorari was denied. 

But our examination of the opinions shows that in the Basalt case the 
taxpayer elected under Section 736(b) of the Internal Revenue Code to 
compute income on contracts the performance of which required more 
than twelve months on the percentage of completion method for excess 
profits tax purposes. The question was whether it had thereby elected to 
compute corporation surtax net income under Section 710(a)(1)(B) by the 
same method. The Ninth Circuit said that Section 736(b) did not author- 
ize the election, nor did the taxpayer make the election. 

In the Sokol case, the taxpayer elected under Section 736(a) of the 
Internal Revenue Code to compute income on installment sales on the 
accrual basis for excess profits tax purposes. The question was whether it 
had thereby elected to compute corporation surtax net income under 
section 710(a)(1)(B) by the same method. The Fifth Circuit held that it 
had. 


In the Basalt case, 736(b) was in question, while the Sokol case involved 
736(a). There is certainly not a conflict here in the sense of the one in the 
New York Trust Company and Cahn cases with the dispute limited to the 
same subsection of the statute. A mere examination of the long and in- 
volved language of subsections 736(a) and 736(b) would be enough to 
convince most lawyers that the Supreme Court would seize the opportu- 
nity to call a conflict between the two subsections not a conflict between 
circuits on “the same matter,’’*? under which certiorari issues as of 

# U.S. S. Ct. Rule 38(5)(b). 
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course.** Of course, there is a disturbing conflict in principle between the 
two cases at which the tax practitioner cannot blink.** 

Mr. Stern tells us, however, that it would be unsafe to generalize from 
the few instances he relates that the Court will never grant a petition for 
certiorari because of conflict when the controversy can no longer occur. 
He illustrates this point by saying that in Watson v. Commissioner,® an- 
other tax case, the Court recently granted certiorari despite a change in 
the law, upon being advised of a conflict and the pendency of fifty-five 
cases totaling $2,300,000." 

The Watson case, instead of substantiating Mr. Stern’s point, sub- 
stantiates ours.*” The Ninth Circuit in the Watson case disagreed with the 
Tenth Circuit decision in McCoy v. Commissioner® and the Fifth Circuit 
decision in Owen v. Commissioner® on whether under section 117(j) of the 
Internal Revenue Code the gain on the sale of an immature crop sold with 
the land is capital gain. As in the New York Trust Company and Cahn 
cases, the circuits were in conflict on the same subsection of the statute, 
and, as in those cases, the statute had been amended. 

Mr. Stern says that Tinder v. United States® presents the same problem 
as Watson v. Commissioner, but in a different setting. Defendant had been 
convicted of stealing from the mails. The Fourth Circuit, noting its dis- 


%3 Cf. Frankfurter, op. cit. supra note 1. 


* Cf. “It [the Tax Court] deals with a subject that is highly specialized and so complex 
as to be the despair of judges. . . .’” Dobson v. Comm’r, 320 U.S. 489, 498 (1943). 


% 197 F. 2d 56 (C.A. 9th, 1952), cert. granted, 344 U.S. 895 (1952). 


3 All that can be said, he believes, is that in such cases, the Court may not grant certiorari 
even though there is a conflict. The cases discussed demonstrate, he says, that reference to a 
substantial number of similar cases pending may or may not be regarded as a strong enough 
showing. We believe, on the other hand, that the important issue is the conflict, and that 
reference to a substantial number of similar cases pending will not help. The shorter the peti- 
tion the better. As Mr. John W. Davis has said, a lawyer must have the courage of exclusion. 
Cf. “Not long since, I am told, a brief was filed in the Supreme Court of the United States, in 
the closing hours of a busy term, supporting a petition for a certiorari, which cited by name no 
less than 432 cases. . . .”’ Davis, The Case for the Case Lawyer, 3 Mass. L.Q. 99, 108 (1918). 
Cf. also: ‘The problem-solver may fail to confine himself to cases and rules which deal with 
the kind of . . . problem he has, and go galloping over the entire diverse field—he may fail to 
narrow his thinking sufficiently, and muddle his solution with a lot of authorities which are 
not in point.’’ Morris, How Lawyers Think 101 (1937). 

87 Cf. “{Jjudges however blind they may be to their own imperfections are, as Lord Bowen 
put it, deeply conscious of each other’s deficiencies. Lord Justice Christian, when he was 
Chief of the Irish Court of Appeal, used to display this consciousness in his own way. When 
his two colleagues differed in opinion, each of them stated his decision and his reasons for it 
before his Chief, and, when the Chief gave his, it sometimes took this laconic but not flattering 
form: ‘I agree with the decision of my brother on the right for the reasons so admirably stated 
by my brother on the left.’’’ Strahan, The Bench and Bar of England 9 (1919). 


#192 F. 2d 486 (C.A. 10th, 1950). 192 F. 2d 1006 (C.A. 5th, 1950). 
193 F. 2d 720 (C.A. 4th, 1951), cert. granted, 343 U.S. 976 (1952). 
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agreement with the prior decision of the Ninth Circuit in Armstrong v. 
United States,“ construed the statute as making the felony rather than the 
misdemeanor penalty applicable, despite absence of proof that the value 
of what had been stolen exceeded $100. Mr. Stern says that in view of 
this conflict, the government did not formally oppose certiorari, although 
it called the Court’s attention to the fact that corrective legislation had 
been passed by the Senate and had been reported favorably by the House 
Judiciary Committee. Certiorari was granted June 9, 1952. On July 1, 
1952, Congress amended the statute so as to delete the provision for a 
lesser penalty for theft involving less than $100, thereby making it im- 
possible for the issue to arise in the future. Mr. Stern suggests that perhaps 
certiorari would have been denied if the amendment to the statute had 
been enacted before the Court first acted upon the petition. 

The Tinder case, as outlined by Mr. Stern, like the Watson case, shows 
that the Supreme Court is following the rule of the New York Trust Com- 
pany and Cahn cases. In the Tinder case, a criminal case, there was, as in 
the Watson case, a head-on collision between circuits. Mr. Stern’s state- 
ment notwithstanding, enactment of the amendment to the statute while 
the petition was before the Court would not, judging by Chief Justice 
Vinson’s statement that one of the Court’s duties is to resolve conflicts of 
opinion between the circuits on federal questions, have affected the grant- 
ing of certiorari. It can be assumed that the Court knew when it granted 
certiorari that since the bill had passed the Senate and been favorably 
reported by the House Judiciary Committee it would almost certainly 
become law. If there had been any doubts in the minds of the Justices 
about the bill’s becoming law, they could have held the case until the bill 
had become law. Moreover, after the bill became law the Government 
filed a supplemental memorandum calling this fact to the Court’s atten- 
tion and suggesting that the case had lost all importance and that the 
Court “may deem it appropriate to dismiss the writ.’’ The Court, never- 
theless, retained the case on the argument calendar. 

Mr. Stern ends his discussion of when the Supreme Court will grant 
certiorari if the circuits are in conflict by saying: 

That there can no longer be certainty that the Court will automatically grant 
certiorari where there is a conflict among the circuits does not mean that a conflict 
will not usually be sufficient. But counsel should be aware that in conflict cases as in 
others the Court takes other factors into account and should frame their litigation 

“ 187 F. 2d 954 (C.A. 9th, 1951). 


“See Robertson and Kirkham, Jurisdiction of the Supreme Court of the United States 
§ 319 (Wolfson and Kurland ed., 1951). 
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policies as well as their petitions for certiorari and briefs in opposition with this in 
mind.” 

We disagree with Mr. Stern. We believe that the Court grants certiorari 
as of course in conflicts between the circuits, provided the petition for 
certiorari clearly frames the head-on collision for the Court to see. 


Addendum: Issue Pleading and Certiorari 

Chief Judge Harold M. Stephens of the Court of Appeals for the Dis- 
trict of Columbia, in an address before the American Bar Association in 
1949, introduced a discussion of notice and issue pleading by the state- 
ment: ‘We may have some concern, I think, as would the lawyers and 
judges of an earlier day, over the diminution in the sense of craftsmanship 
in the law.”’*‘ Recalling his article, we wondered whether the mental hab- 
its induced by the change from issue pleading to notice have anything to 
do with the fallacious belief that the Court no longer grants certiorari as of 
course in conflicts between circuits. We wonder, because he says that, 
while notice as distinguished from issue pleading has resulted in many 
benefits through simplification, a dear price has been paid for this in a 
consequent lack of precision in definition of the field of controversy in 
cases litigated in the courts. He has often found that not until a case 
reached a court of appeals has there been an exact focus of attention upon 
what are the issues of fact and law. He deprecates the present-day tend- 
ency of both courts and commissions to admit evidence largely upon the 
grounds of relevancy, i.e., with little reference to the rules of compe- 
tency.* 

Chief Judge Stephens observes that there is a seemingly prevalent no- 
tion today that the adjective law is but a congeries of dispensable tech- 
nicalities, whereas in an art which assumes to apply its substantive prin- 
ciples in an efficient, orderly, and impersonal manner it is indispensable. 
Every art, he points out, has, in addition to a substantive aspect embrac- 
ing organized information and principles, a technique through which they 
are carried into effect. He likens the substantive law to water in a reser- 
voir. Unless the water passes out through canals, laterals, and still smaller 
channels, it never with precision reaches a particular tract of land to make 
it fruitful. True, says the judge, the channels may be made too many, too 

* Stern, op. cit. supra note 3, at 472. 


“ Stephens, Fifty Years of Legal Change: The Lawyer of 1949 and the Lawyer of 1900, 
35 A.B.A.J. 897, 970 (1949). 

“ Cf. “As someone said to David Dudley Field: ‘I understand, Mr. Field, that under your 
Code the plaintiff comes in and tells his story like an old woman and the defendant comes in 


and tells his story like another old woman.’’’ Seagle, Law: The Science of Inefficiency 52 
(1952). 
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long, or too tortuous, and the water thus seep or evaporate before it 
reaches the land toward which it has been directed. But, he points out, it 
is equally true that, if there are no channels through which it may flow, it 
will never reach that land. He believes that the substantive law must like- 
wise pass through the channels of pleading, procedure, and evidence, so 
that it may precisely apply itself to the solution of a particular contro- 
versy in respect of which it is apt. 

If issue pleading were still the rule, would the sharpness of thinking it 
required have made our discussion of Mr. Stern’s viewpoint unnecessary? 
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COMMENTS 


STOP PAYMENT: AN AILING SERVICE 
TO THE BUSINESS COMMUNITY 


One hundred forty years ago, when checks played a less important role in 
men’s affairs, Lord Ellenborough announced! that a stop payment order trans- 
forms a check into a “piece of waste paper,”’ as far as the drawee bank is con- 
cerned.? On its face, Lord Ellenborough’s rule has meant that a banker who 
inadvertently pays a stopped check can do little more than regret his mistake.’ 
In today’s economy, checks far exceed in volume all other forms of ‘money,’ 
and bankers are striving to get out from under the risks imposed by the rule. 
But, in accomplishing their objective, the banks may come close to eliminating 
altogether the depositor’s valued right to stop payment. This note will critically 
survey the present law and some proposed changes, with an eye in particular on 
the handiwork of the drafters of the Uniform Commercial Code.* 


I 


The operational effects of the present stop payment rules are clear. A bank 
receiving a depositor’s timely stop order is not authorized to pay the stopped 


1 Wienholt v. Spitta, 3 Camp. 376 (1813). 

? For a discussion of the early British and American cases on ‘‘countermand,’’ see 1 Morse, 
Banks and Banking § 398 (6th ed., 1928), and Chalmers, Bills of Exchange § 75 (10th ed., 
1932). And see note 6 infra. 


3 In practice, of course, the banker is doubtless often able to settle with the depositor on 
terms more favorable than might be had in the courts. For example, it can be supposed that 
many depositors might be willing to assign to the bank any rights they have in the deal in 
which the check was given, and that in certain cases the bank will ask that this be done. In 
the case of a legal showdown, however, there is little support in the stop payment cases for 
the position that the bank can so insist. See note 21 infra. 


‘ The average volume of demand deposits throughout 1952 approached $110 billions. The 
average volume of currency, including Federal Reserve notes, was less than $29 billions. But 
this is half the picture, or less. The average turnover of demand deposits was around twenty; 
the comparable velocity figure for currency is much harder to determine with accuracy. See 
38(2) Fed. Res. Bull. 1, 299, 1,301 (1952). No accurate estimates are available of the number of 
different checks cleared by the banks in the year: there were doubtless tens of billions of them. 
A typical bank might have ten to several hundred outstanding stop orders. 

§ The final version of the proposed Code, American Law Institute, National Conference 
of Commissioners on Uniform State Laws, Uniform Commercial Code: Official Draft (text 
and comments ed., 1952), is hereinafter cited by section numbers and as UCC. 

For general discussions of the Code, and Articles 3 and 4 in particular, see Beutel, The 
Proposed Uniform(?) Commercial Code Should Not Be Adopted, 61 Yale L.J. 334 (1952); 
Gilmore, The Uniform Commercial Code: A Reply to Professor Beutel, 61 Yale L.J. 364 
(1952); Tisdale, Uniform Commercial Code—Commercial Paper, 26 N. D. Bar Briefs 252 
(1950) and 27 N.D.L. Rev. 383 (1951); Beutel, Comparison of the Proposed Commercial Code, 
Article 3, and the Negotiable Instruments Law, 30 Neb. L. Rev. 531 (1951), and Palmer, 
Negotiable Instruments under the U.C.C., 48 Mich. L. Rev. 255 (1950). 

A discussion of stop payment is undertaken in Stop Payment and the Uniform Commercial 
Code, 28 Ind. L.J. 95 (1952). And consult, generally, Horner, The Stop Payment Order, 2 
Baylor L. Rev. 275 (1950). 
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check and cannot charge his account if it mistakenly does.* To avoid the possi- 
bility of loss, the bank must assure itself that each of the items it pays is not a 
stopped instrument, assuming the risk of a slip-up in its routine. 

The drawer may stop payment for any reason that he likes—presumably, in 
most cases, because of fraud or failure of consideration in the transaction in 
which the check was given, or because the instrument itself is lost, strayed, or 
stolen. If stop payment were not available, the check would be paid in the 
normal course, and, to recover, the injured depositor would need to locate and 
obtain jurisdiction over the holder’—shady payees are forever absconding with 
the cash—and bring suit on the underlying transaction, assuming the burdens 
of litigation and execution of judgment. Stop payment turns the tables—secures 
the status quo as to the drawer and makes resort to the courts unlikely if his 
reasons for stopping payment are legally sufficient. Such effective control over 
renegade checks yields clear social benefits—it may be of critical assistance to a 
distressed depositor when no other help is available, it reduces litigation be- 
tween depositors and payees, and it deters some forms of fraud and other com- 
mercial malpractices by payees.* The loss of such benefits is the social cost when 
the stop payment machinery fails. 

The ‘‘real” cost of the stop payment operation is the value of resources, 
primarily labor, expended in the mechanics of stopping checks. The ‘‘money”’ 
cost, borne initially by the banks, includes not only the cost of the additional 
effort but also an actuarial cost arising from the risk of paying the check without 
recourse. The extra, noneconomic cost is the legal sanction imposed for failure, 
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*In Florence Mining Co. v. Brown, 124 U.S. 385, 391 (1888), the Court said: ‘“‘A check 
upon the bank in the usual form, not accepted or certified by its cashier to be good, does not 
constitute a transfer of any money to the credit of the holder; it is simply an order which may 
be countermanded, and payment forbidden by the drawer at any time before it is actually 
cashed.”’ 

In German Nat. Bank v. Farmers’ Deposit Nat. Bank, 118 Pa. St. 294, 313, 12 Atl. 303, 
305 (1888) a clear statement of the rule was made: “‘I presume no one at this day questions 
the right of the drawer of a check to stop payment thereof. . . . If the bank pays after such 
notice, it does so at its peril.’ At SA Michie, Banks and Banking § 193 n. 45 (rev. ed., 1950) 
are cited cases in which the rule appears, representing twenty-four states. 

Throughout this note, reference made to checks will include notes and acceptances payable 
at a bank, for which the rules as to stop payment are the same. 3 Paton, Dig. Leg. Op. 3485 
(1944). But cf. Fiss Corp. v. National Safety Bank and Trust Co. of N.Y., 77 N.Y.S. 2d 293 
(1948). See, generally, Steffen, Instruments ‘‘Payable at’’ a Bank, 18 Univ. Chi. L. Rev. 55 
(1950). 

7 When a check has been fraudulently obtained, and the defrauding party retains an account 
in the payee bank, the problem of the bank’s liability for failure to stop payment blends into 
that of the broader responsibility of a bank not to pay out deposits after notice of an adverse 
legal claim. See, generally, Michie, op. cit. supra note 6, at § 88, and cases there cited. 

® There is another side to stop payment, however; it is sometimes the case that the drawer 
who stops payment is the wrongdoer. The payee may have carried out his end of the bargain 
only to find that the drawer has stopped payment on his check solely to harass or to evade 
payment of the amount owed. In electing not to give checks the effect of an assignment of 
funds, those responsible for Section 189 of the NIL may have concluded that such eventualities 


are not of sufficient commercial significance to warrant selection of the alternative treatment. 
See note 12 infra. 
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and serves to put teeth into the duty. It is the risk of severe legal penalty, 
rather than the expense of the service itself, to which bankers say they object.° 

Elementary applications of welfare economics principles would suggest that 
the optimum effect of stop payment is achieved when the value of its social 
benefits, in the marginal case, is equal to the real costs.'® A tendency toward 
automatic equilibrium can be built into the stop payment operation if the bank, 
whose diligence alone can fend off the burden resulting from failure of stop pay- 
ment, is made fully to bear that burden if it erroneously pays. Acting rationally, 
it will then incur costs in attempting to stop payment up to the point where the 
marginal costs are thought to be equal in amount to the attributable reduction 
of risk of bearing the burden of failure. On reaching the optimum level of stop 
payment activity, the bank will, of course, be able to reduce unpredicatable 
losses to predictable expenses by insuring, and pass the cost of the service on to 
its depositors generally and, in some part, by fee, specifically to those who have 
occasion to use the service." 

From this analysis, two propositions can be deduced. (1) The banks should 
be required to continue to bear their long-established duty to render stop pay- 
ment services. “‘Due care’’ or “‘good faith” as criteria for a bank’s liability in 
case of failure can only make uncertain the proper solution of the cost-minimiz- 
ing, welfare-maximizing equation. (2) The legal sanction for failure should be 
no more and no less than the social cost which the machinery is set up to avoid— 
that of locating and bringing suit against the person whose claim to the money 
paid him is not good. A greater sanction increases the real cost of stop payment 
by causing the bank to overexpend resources to avoid the greater loss, and de- 
positors to overuse the stop payment machinery for speculative reasons. 
Further, it makes stop payment a greater expense to the bank and the fee- 
paying customer than it need be, and raises the possibility of unjust enrichment 
of occasional depositors. 

Against these criteria the present law and alternative proposals will be 
measured. 

II 

The rules of stop payment may choose among a wide range of levels of duty 
and sanctions in implementing public policy. At one extreme, imposing no duty 

* Laws Can Reduce Stop Payment Work, 64 Bankers’ Monthly 331 (1947). This is not 
surprising, for the scanning of checks necessary to stopping payment is ordinary procedure 
which is necessary, in large part, in connection with checking for such other things as forgery, 
alterations, correct and complete signatures, and adequacy of funds on deposit. For an account 
of stop payment procedures followed in a number of banks studied in Philadelphia, see Moore 


et al., Legal and Institutional Methods Applied to Orders to Stop Payment of Checks—II. 
Institutional Method, 42 Yale L.J. 1198 (1933). 


1° See, for a statement of the fundamental theory, Pigou, The Economics of Welfare, c. 2 
(1920). The problem of the instant analysis is simplified because of the identity in this case 
of private and social costs, and the method of bringing private costs and social benefits into 
marginal equality. Other essential technical conditions here appear to be satisfied. 

4 Stop payment fees of varying amounts are now generally charged by banks. See Wilson, 
Eight Ways to Ease the Load of Handling Stop Payments, 64 Bankers’ Monthly 548 (1947). 
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and no sanction would give the banker complete freedom to honor a stop 
payment order, or not, as he might decide, with or without a charge for the 
service. At the other extreme might be criminal! sanctions. Within the range of 
likely possibilities, courts and writers have considered three alternative levels 
of duty: (1) not willfully or intentionally to disregard the order, (2) to exercise 
due care, and (3) the absolute duty of “strict liability.” Failure to meet any such 
standard of duty might call forth either of two suggested sanctions: liability only 
for the actual damage to the depositor, or liability for the full face amount of the 
paid instrument whether or not the depositor has suffered loss. 

Decisions under the Negotiable Instruments Law, following the common 
law, place upon the banker the most severe combination—strict liability for the 
full amount of the stopped check.” This result is most often said to follow from 
a debtor-creditor relationship between the bank and the customer.'* In accept- 
ing a checking account, the bank agrees to honor checks drawn upon it to the 
amount of the indebtedness. A check is an order. Orders may be revoked until 
acted upon. Therefore, an implied term of the deposit contract must be the right 
of revocation, or stopping payment, and any payment made by the bank over a 
timely stop order is unauthorized." Liability for payment on “‘a piece of waste 


12 Sections 62 and 189 of the NIL are involved. 

Section 62: ‘‘The acceptor by accepting the instrument engages that he will pay it accord- 
ing to the tenor of his acceptance; and admits: (1) The existence of the drawer, the genuine- 
ness of his signature, and his capacity and authority to draw the instrument; and (2)The 
existence of the payee and his then capacity to endorse.’’ The majority interpretation finds 
the doctrine of Price v. Neal, 3 Burr. 1354 (1762), adopted by this section, and applicable to 
cases of “‘payment”’ as well as “‘acceptance.’’ See cases cited in Brannan, Negotiable Instru- 
ments Law § 62, at 905-6 (7th ed., Beutel, 1948). This doctrine bars recovery back from the 
person paid on the basis of mistake of fact as to, among other things, authority granted by the 
drawer. It holds the bank ‘‘bound to know’”’ the state of the drawer’s account, including stop 
payment orders outstanding. And see note 22 infra. 

Section 189: ‘A check of itself does not operate as an assignment of any part of the funds 
to the credit of the drawer with the bank, and the bank is not liable to the holder, unless and 
until it accepts or certifies the check.”’ Since a check is not an assignment of the drawer’s 
funds, the bank is liable to him for paying it in disregard of a countermand. Cases are cited at 
Brannan, op. cit. supra this note, at 1316. But a check may act as an assignment when it ap- 
pears that this is the intention of the parties, and in such a case a stop order should have no 
effect after the check is taken by a bona fide purchaser for value. Green v. Brown, 22 S.W. 
2d 701 (Tex. Civ. App., 1929). See also Fourth Street Nat. Bank v. Yardley, 165 U.S. 634 
(1897). Before the NIL, all checks acted as assignments in several jurisdictions: Idaho, Kaese- 
meyer v. Smith, 22 Ida. 1, 123 Pac. 943 (1942); Illinois, Chicago B. & Q.R. Co. v. Merchants, 
Nat. Bank, 203 Ill. App. 561 (1916); Iowa, Leach v. Mechanics’ Savings Bank, 202 Iowa 899, 
211 N.W. 506 (1926); Kentucky, Boswell v. Citizens’ Savings Bank, 123 Ky. 485, 96 S.W. 797 
(1906); Louisiana, M. Feitel House Wrecking Co. v. Citizens’ Bank, 159 La. 752, 106 So. 292 
(1925); Nebraska, Superior Nat. Bank v. National Bank of Commerce, 99 Neb. 833, 157 N.W. 
1023 (1916); Massachusetts, Universal Supply Co. v. Hildreth, 287 Mass. 538, 192 N.E. 23 
(1934); South Carolina, Peurifoy v. First Nat. Bank of Batesburg, 141 S.C. 370, 139 S.E. 793 
(1927); South Dakota, Turner v. Hot Springs Nat. Bank, 18 S.D. 498, 101 N.W. 348 (1904); 
and Wisconsin, In re Thornton’s Guardianship, 243 Wis. 332, 10 N.W. 2d 193 (1943). 


18 See, e.g., In re Thornton’s Guardianship, 243 Wis. 332, 10 N.W. 2d 193 (1943); Hunt v. 
Security State Bank, 91 Ore. 352, 179 Pac. 248 (1919). 

14 Most of the litigation on stop orders deals with their “‘timeliness’’ and adequacy of 
“form.’’ To be effective a stop order must describe the check with reasonable accuracy, John 
H. Mahon Co. v. Huntington Nat. Bank of Columbus, 62 Ohio App. 261, 23 N.E. 2d 638 
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paper” cannot be avoided by showing good faith or due care."® 

A logical consequence of the contract theory of stop payment is that a 
depositor may withdraw authorization for any reason that strikes his fancy, 
just as an offer can be revoked at any time before it is acted upon."* But stop- 
ping payment cannot affect the liability of the drawer on the instrument or on 


(1939), and must be in the hands of the payee bank before it has paid or accepted the check. 
Steiner v. Germantown Trust Co., 104 Pa. Super. 38, 158 Atl. 180 (1932), discussed in Moore, 
op. cit. supra note 9. The moment at which a check is “‘paid’’ is not clear, but has been held 
to be at the time when drawer’s account is charged. Nineteenth Ward Bank v. First Nat. Bank 
of South Weymouth, 184 Mass. 49, 67 N.E. 670 (1903). But a recent decision holds that pay- 
ment is not made except by “‘actual payment either in cash or by a substitute accepted uncondi- 
tionally by the payee,’’ thus, that posting to the drawer’s account and mailing a remittance to 
the clearance house bank is not sufficient to foreclose a stop order. Bohlig v. First Nat. Bank in 
Wadena, 233 Minn. 523, 48 N.W. 2d 445 (1951), noted in 5 Okla. L. Rev. 475 (1952), and 
[1952] Wash. U.L.Q. 276. When the holder deposits the check to his account in the drawer 
bank, the entry on the depositor’s passbook is ‘‘\payment.’’ W. A. White Brokerage Co. v. 
Cooperman, 207 Minn. 239, 290 N.W. 790 (1940). But see note 7 supra. 

Branch banks are considered to be separate entities, so the drawer’s right to countermand 
continues good until the branch upon which the check is drawn has paid. Dean v. Eastern 
Shore Trust Co., 159 Md. 213, 150 Atl. 797 (1930); Mullinax v. American Trust & Banking 
Co., 189 Tenn. 220, 225 S.W. 2d 38 (1949). 

Oral notice is sufficient, Hiroshima v. Bank of Italy, 78 Cal. App. 362, 248 Pac. 947 (1926); 
as is an order by telephone, Shude v. American State Bank, 263 Mich. 519, 248 N.W. 886 
(1933); Third Nat. Bank in Nashville v. Carver, 31 Tenn. App. 520, 218 S.W. 2d 66 (1948), 
telegraph, Ozburn v. Corn Exchange Nat. Bank of Chicago, 208 Ill. App. 155 (1917), or to an 
officer outside the bank. Hewitt v. First Nat. Bank of San Angelo, 113 Tex. 100, 252 S.W. 
161 (1923). Where a statute or deposit contract requires that a stop order be in writing, the 
bank waives its right to so insist by undertaking to act upon an oral order. Stamford State 
Bank v. Miles, 186 S.W. 2d 749 (Tex. Civ. App., 1945) (state statute); Bohlig v. First Nat. 
Bank in Wadena, 233 Minn. 523, 48 N.W. 2d 445 (1951) (contract of deposit). In the absence 
of statute, a stop order stays in force indefinitely, but forty jurisdictions now have statutes 
limiting original effect to six months. 3 Paton, Dig. Leg. Ops. 3,462-63 (1944) and Supp. 
(Dec., 1951). 

The UCC would make several important changes and clarifications by providing in Sec- 
tion 4-303 that a stop order is effective ‘until but not after the bank has done any of the 
following: . . . (b) paid the item in cash; (c) settled the item by separate remittance for the 
particular item; (d) completed the process of posting the item to the indicated account of the 
drawer ...or otherwise has evidenced by examination of such indicated account and by 
action its decision to pay the item; or (e) become liable for the item under Section 4-302 dealing 
with the payor bank’s liability for late return of items.’’ Section 4-403(2) provides: “‘An oral 
order is binding upon the bank only until the customer has had reasonable opportunity to send 
the bank a written confirmation if the bank requests such a confirmation. A written order is 
effective for only six months unless renewed in writing.’’ 

The selection of controlling facts in any such sections as these must necessarily be some- 
what arbitrary. The codifiers have clearly resolved most differences among the courts in man- 


ners highly favorable to the banks. But in these matters definiteness seems, perhaps, the high- 
est desideratum. 


% A more subtle contract-type analysis of stop payment is presented by Professor Underhill 
Moore. The terms of the bargain are said to be ‘‘that the bank, in exchange for the deposit, 
will upon actual demand of the customer repay the full amount of the deposit and that the 
bank will, by honoring his checks, lend to the customer sums of money in amounts less than the 
amount owed but which do not aggregate more than the deposit.’’ Moore, op. cit. supra note 9, 
at 818-19. In this analysis the presentment of a check is a condition precedent to the bank’s 
obligation and a request for a loan (which is at once set off against the depositor’s balance, if 
any). The presentment can be no request, of course, if the stop payment order has intervened. 

16 See Rest., Contracts §§ 35, 45-47 (1932). 
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the underlying transaction.'’ When a check deposited for collection and for- 
warded to the payee bank is returned, marked “Payment Stopped,” to the 
forwarding bank, its depositor must act to collect on the rejected instrument. 
He may look to the drawer or, if such there be, any unqualified indorser. If he is 
the payee or other holder “‘not in due course,’”’'* recovery will be had from the 
drawer if the only basis of the stop payment order is not such as to constitute a 
good defense.'* If a holder in due course, his much stronger position allows re- 
covery free of the drawer’s “personal’’ defenses.*° An inadvertent payment by 
the bank in such cases causes no real injury to its depositor. Nonetheless, be- 
cause the bank is not permitted to charge the drawer’s account after an un- 
authorized payment,” and is seldom allowed to recover back from the person 
paid,” the bank that slips up will often find that it has discharged a legitimate 


17 See, e.g., Usher v. A. S. Tucker Co., 217 Mass. 441, 105 N.E. 360 (1914); Gulf Refining 
Co. v. Bagby, 200 La. 258, 7 So. 2d 903 (1942). 

18 A “holder in due course”’ is defined in Section 52 of the NIL. See annotations to Sec- 
tions 52 and 53, Brannan, op. cit. supra note 12, at 674-721. See also NIL § 58. 

19 As where the drawer stops payment because he ‘“‘changes his mind’”’ or where he is wrong 
in his suspicions as to fraud or failure of consideration. But where drawer can interpose any 
recognized equitable defense, a person with other than the rights of a holder in due course will 
not recover. 1 Joyce, Defenses to Commercial Paper § 28 (2d ed., 1924). 

* But will usually not recover if the drawer can show a “‘real’’ defense, e.g., that the title is 
bad because of a forged or unauthorized material signature. For a discussion of the two cate- 
gories of defenses, see Britton, Bills and Notes §§ 125-60 (1943). 

™ Some writers contend that there now exists adequate support for a “‘rule’”’ that the bank 
can charge the drawer’s account after mistaken payment to a holder in due course. Brady, 
Bank Checks, 362-63 (2d ed., 1926). And see 3 Paton, Dig. Leg. Ops. 3464 (1944). Compare 
Michie, op. cit. supra note 5, at 476; 6 Zollman, Banks and Banking 107 (1936). The case 
most often cited in support of the asserted rule is Unaka Nat. Bank v. Butler, 113 Tenn. 574, 
83 S.W. 655 (1904), where the payee of a check was not allowed recovery after the bank had 
paid, over a stop order, to a holder in due course. It is impossible on close reading of the case not 
to feel that the court became so interested in the subsidiary question of whether the holder of a 
blank endorsed check which had been lost, found by a stranger, and negotiated again could 
have a good title, that it failed to meet the central issue. At any rate the same court the next 
year clearly drained the Butler case of force as precedent by a directly contrary ruling in a 
case where suit was brought by the drawer. Pease & Dwyer v. State Nat. Bank, 114 Tenn. 693, 
88 S.W. 172 (1905). 

The somewhat different question of whether there is support for the position that the bank 
may, after mistaken payment, be subrogated to the rights of the holder is discussed infra. 

® A bank may almost never recover back payment made over a stop order to a holder in 
due course. National Bank of N.J. v. Berrall, 70 N.J.L. 757, 58 Atl. 189 (1904); Huffman v. 
Farmers’ Nat. Bank, 10 S.W. 2d 753 (Tex. Civ. App., 1928); Rest., Restitution § 33 (1937). 
Contra: National Loan & Exchange Bank v. Lachowitz, 131 S.C. 432, 128 S.E. 10 (1925). The 
same rule is most often applied when the question is recovery from the payee or other holder. 
Bank of Moultin v. Rankin, 222 Ala. 188, 131 So. 450 (1930); Albers v. Commercial Bank, 85 
Mo. 173 (1884). And cf. National Commercial Bank & Trust Co. v. Madison, 270 App. Div. 
437, 60 N.Y.S. 2d 832 (1946). 

But where a check is paid by a bank as a result of the holder’s fraud, deceit or misrepre- 
sentation, the payment may be recovered. Smith & McCrorken, Inc. v. Chatham Phenix Nat. 
Bank & Trust Co., 239 App. Div. 318, 267 N.Y. Supp. 153 (1933). 

A few more recent decisions have allowed recovery from the payee under certain conditions. 
Murfreesboro Bank & Trust Co. v. Travis, 190 Tenn. 429, 230 S.W. 2d 658 (1950) (recovery 
allowed where payee had given illegal consideration for the check): Union & New Haven Trust 
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debt of its depositor out of its own pocket, with no likelihood of recovery. This 
follows from the rule that after receipt of a stop order the bank has no more 
authority to pay a holder in due course or other rightful claimant than an 
offending payee.** Thus, the present law imposes a far harsher sanction on the 
banks than that which has been suggested as desirable.** 

Bankers, commentators, and the drafters of the proposed Uniform Com- 
mercial Code have each advanced proposals for mitigating the harshness of 
these consequences of Lord Ellenborough’s rule. The most common proposals 
look toward (1) reducing the sanction for failure from liability for the full 
amount of the check to that of bearing only what has been designated above 
as the social cost of such failure—this involves making available to the payor 
bank a theory of recovery in appropriate cases from either the depositor or the 
party paid, or both; or (2) much more extreme, eliminating altogether or 
moderating the banks’ duty to act on stop orders, or allowing the bank to 
“contract” for a lesser duty. Bankers have concentrated their attention on the 
second ;* most writers approve the first ;* the drafters of the Code provide both, 
and more.”? 

To reduce the sanction for failure to the measure of social cost, or aa approxi- 
mation thereof, several theories have been advanced. 

(1) In a suit by the drawer, after his account is charged, the bank might be 
allowed to counterclaim as holder of the drawer’s instrument as though undis- 
charged. Section 119(1) of the NIL provides for discharge by payment “‘by or on 
behalf of the principal debtor.” “[Ojn behalf of’’ requires, it is argued, a properly 
authorized payor, and that after stop payment the bank does not qualify—thus 
that the instrument may be treated as undischarged.** But Section 119(4) 
allows discharge “by any act which would discharge a simple contract for the 





Co. v. Thompson, 134 Conn. 607, 59 A. 2d 727 (1948) (dictum that recovery might be allowed 
where payee has not changed position so as to be harmed by recovery). And cf. Central Nat. 
Bank v. International Sales Co., 8 Ohio App. 293, 91 N.E. 2d 532 (1950). 

% See, e.g., Hiroshima v. Bank of Italy, 78 Cal. App. 362, 371, 248 Pac. 947, 950, 951 (1926). 
Exceptions to the rule are found only in a few of the jurisdictions in which it was formerly 
held that a drawer’s check acted as a pro tanto assignment of his deposit; see note 12 supra. 

4 See page 669 supra. 

*See the form of stop payment ‘‘request’’ prepared by the Legal Department of the 
American Bankers’ Association, reprinted at 3 Paton, Dig. Leg. Ops. 3,474-75 (1944), which, 
if signed by the depositor, would probably relieve the bank of liability in almost any eventuality. 

%* Britton, Bills and Notes § 181 (1943); 3 Paton, Dig. Leg. Ops. 3,478 (1944); Recovery 
against Depositor by Bank Paying Instrument after Stop Notice, 40 Harv. L. Rev. 110, 114 
(1926); Recovery by Drawer against Bank for Payment of Check in Violation of Stop Pay- 
ment Order, 45 Yale L.J. 1134, 1137 (1936). 

*? The relevant provisions of the UCC are discussed pages 674 and 676 infra. 

% This analysis is suggested in the concurring opinion by Bijur, J., in K. & K. Silk Trim- 
ming Co. v. Garfield Nat. Bank, 127 Misc. 27, 32, 215 N.Y. Supp. 269, 274 (S. Ct., 1926): 
“In the case before us, since the maker had forbidden the bank to pay the note, its acquisition 
thereof from the holder is not a discharge. . . . I see no reason in law or equity why the de- 
fendent bank is not the owner, entitled to counterclaim the amount thereof. . . .”” 
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payment of money,” which seems to cover the act of a paying stranger.”® The 
argument further appears to ignore the real intent of the parties and the general 
understanding of bankers in the matter, as well as the rule that who is a party 
to an instrument is a question of form, to be determined by inspection.*° So the 
theory, at best, is a shaky one. 

(2) It has been argued* that the bank should be allowed to defend against 
the drawer under a rule of quasi-contracts allowing recovery for a benefit con- 
ferred under mistake as to the existence of facts affecting the obligation to 
perform a contract. No stop payment case has been found which uses this 
reasoning. 

(3) The most favored theory is that of subrogation, a doctrine which is said 
to suit any situation “‘where it is equitable that a person furnishing the money 
to pay a debt would be substituted for the creditor.’”’** As against the drawer, a 
bank would be allowed to benefit from any rights which would have been avail- 
able to the holder or payee to whom the bank made erroneous payment; in suit 
for recovery from the payee or other holder, the bank could assert such rights as 
the drawer might have in respect to the underlying transaction. In this way, 
subrogation elegantly satisfies the sanction criterion suggested above: the real 
burden that stop payment seeks to minimize—finding, and getting and execut- 
ing judgment against a party wrongfully paid—is clearly placed upon the 
bank, but there is no penalty for failure insofar as the failure causes no injury. 
No party to a check could then be harmed or improved in his ultimate position 
by a stop order, except as intended by the policy of the law. The incentive for 


speculative stop payment is removed. Strict liability, in conjunction with the 
subrogation remedy, efficiently transfers the risk of litigation from the drawer, 
who is no longer in a position to reduce it, to the bank, which can, and will 
automatically solve the social welfare-maximizing equation in attending to its 
own interests. 


The symmetrical subrogation remedy is advanced in Section 4-407 of the 
Code.** In promulgating it, the drafters have wisely adapted a powerful toc] of 
equity to a use for which it has been widely recommended, but seldom employed 
by the courts.** The result shculd prove to be a considerable advance. 


2 See Rest., Contracts § 421 (1932). 3° Joyce, op. cit. supra note 19, at § 51. 
* Harvard L. Rev., op. cit. supra note 26. 
*® Sherman v. Yarbo Products Corp., 201 App. Div. 647, 194 N.Y. Supp. 705, 706 (1922). 


*Such a remedy was included as early as 1934 in drafts prepared by Professor Roscoe 
Steffen of a Uniform Bank Collection Code. Fifth Tentative Draft § 14, Handbook of the 
National Conference of Commissioners on Uniform State Laws 172 (1934). This act was never 
promulgated to the legislatures. The earlier American Bankers’ Association Collection Code, 
enacted by eighteen states, has no comparable provision. 


* The General Counsel of the American Bankers’ Association expresses the opinion that “a 
bank would seem to be entitled to be subrogated to the rights of the drawer against the payee.” 
But no cases are cited. 3 Paton, Dig. Leg. Ops. 3475, 3478 (1944). To support the statement 
that the bank may be subrogated to the rights of the payee against the drawer, Professor 
Te cites only one case, and that of doubtful relevance. Britton, Bills and Notes § 181 
n. 5 (1943). 
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III 


The bankers have advanced a less elegant but highly effective remedy for the 
stop payment malaise—eliminate the stop payment duty altogether. This they 
have sought to do contractually by placing in passbooks and stop order forms 
clauses which exculpate the bank from liability in cases of payment “through 
inadvertence, accident, or oversight.”’** Such clauses have now been tested in the 
courts of nine states.** 

In New York, Massachusetts, and Indiana, the clauses have been held valid. 
In Gaita v. Windsor Bank,*" the leading New York case, the court recognizes 
that the common law duty of the bank is absolute, and that a depositor may 
hold a bank to that duty, but allows “freedom of contract’”’ where the depositor 
has signed away his right—the clause is not void as against public policy. The 
Massachusetts** and Indiana*® courts agree. 

In California,“ Ohio,“ and Pennsylvania® the exculpatory clause cited is 
contrary to public policy, whether it appears in the original passbook contract 
or on stop order forms which a poorly advised depositor signs at a bank’s behest. 
The highest Connecticut** and New Jersey“ courts have also struck down such 
clauses in the cases coming before them, but on the grounds that where the 
clause is found in the stop order form the bank gives no consideration for the 


% See note 25 supra. 


% See, generally, Exculpation Clauses in Stop-Payment Orders, 6 Rutgers L. Rev. 577 
(1952); Stipulation Relieving Bank from, or Limiting Its Liability for Disregard of, Stop- 


Payment Order, 1 A.L.R. 2d 1155 (1948). 


87251 N.Y. 152, 167 N.E. 203 (1929). This decision reversed the older New York rule 
announced in Elder v. Franklin Nat. Bank, 25 Misc. 716, 55 N.Y. Supp. 576 (S. Ct., 1899), and 
Levine vy. Bank of the U.S., 132 Misc. 130, 229 N.Y. Supp. 108 (N.Y. Munic. Ct., 1928). 
It has been followed in the subsequent decisions: Edwards v. National City Bank of N.Y., 150 
Misc. 80, 269 N.Y. Supp. 637 (N.Y. Munic. Ct., 1934); Pyramid Musical Corp. v. Floral Park 
Bank, 268 App. Div. 783, 48 N.Y.S. 2d 866 (1944); Chase Nat. Bank v. Battat, 297 N.Y. 185, 
78 N.E. 2d 465 (1948); Cortillion Fabrics Corp. v. National Safety Bank & Trust Co. of N.Y., 
193 Misc. 741, 84 N.Y.S. 2d 880 (S. Ct., 1949); In re Rousos’ Will, 195 Misc. 959, 91 N.Y.S. 2d 
551 (Surr. Ct., 1949). 


** Tremont Trust Co. v. Vurack, 235 Mass. 398, 126 N.E. 782 (1920). 
%* Hodnick v. Fidelity Trust Co., 96 Ind. App. 342, 183 N.E. 488 (1932). 


“ Hiroshima v. Bank of Italy, 78 Cal. App. 362, 248 Pac. 947 (1926); Grisinger v. Golden 
State Bank, 92 Cal. App. 443, 268 Pac. 425 (1928). 

“ Speroff v. First-Central Trust Co., 149 Ohio St. 415, 79 N.E. 2d 119 (1948), noted in 17 
Fordham L. Rev. 268 (1948), 24 Notre Dame Lawyer 117 (1948), 9 Ohio St. L.J. 543 (1948), 
34 Va. L. Rev. 834 (1948), 33 Minn. L. Rev. 179 (1949), and 18 U. of Cin. L. Rev. 105 (1949). 
This case overrules John H. Mahon Co. v. Huntington Nat. Bank, 62 Ohio App. 261, 23 N.E. 
2d 638 (1939). 

® Thomas v. First Nat. Bank of Scranton, 126 L.I. 203 (Pa., 1952), noted in 25 Temp. L.Q. 
486 (1952), and 2 Catholic U.L. Rev. 128 (1952). Cf. Cohen v. Bank of Philadelphia, 69 Pa. 
Super. 48 (1917). 

* Calamita v. Tradesmen’s Nat. Bank, 135 Conn. 326, 64 A. 2d 46 (1949), noted in 25 
N.Y.U.L, Rev. 419 (1950). 


“ Reinhardt v. Passaic-Clifton Nat. Bank & Trust Co., 16 N.J. Super. 430, 84 A. 2d 741 
(1951), noted in 27 N.Y.U.L. Rev. 345 (1952). 











676 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 20 


depositor’s waiver of his right. And in South Carolina,” the Supreme Court 
found for the depositor without passing upon the clause by holding that the 
burden of proof that the failure was “mere inadvertence or oversight” was on 
the bank when it pleaded the clause in bar, and had not been met. 

The most persuasive opinion on the subject is also the most recent—that of 
the Superior Court of New Jersey in Reinhardt v. Passaic-Clifton National Bank 
Trust Company.“ The plaintiff had signed a stop order form provided by the 
bank containing a small-print exculpation clause. A notice to the clerks was duly 
recorded on the jacket over the ledger sheet of the plaintiff’s account, but the 
check was paid. Reviewing all the cases, the court decided on the narrower 
ground of failure of consideration for the release, recognizing that the liability 
which the bank sought to avoid was “‘not dependent on the proof that the bank 
failed to exercise reasonable care,” and suggesting stronger medicine, if need be» 
in the future: 

Perhaps the bank and its depositor may, in legal contemplation, be viewed as 
having equal bargaining power and freedom of contract, although full recognition of 
modern day realities may well suggest a contrary conclusion. . . . Nevertheless, the 
bank has been entrusted with an important franchise to serve the public and has, 
from time to time, received broad legislative protection. . . . Under the circumstances 
might it not be appropriate to apply to banks the legal doctrine which has deprived 
quasi-public enterprises such as utilities of the power to require release clauses com- 
parable to that used by the defendant?” 

In avoiding the effect of the clause, the California and Ohio courts have, on 
the other hand, fallen into an easy error. They throw out the clause as con- 
travening public policy against ‘escaping liability for one’s own negligence by 
contract.”’** The exculpatory clauses, of course, do seek to do this, but they also 
attempt more—to contract away the greater duty required by the traditional 
strict liability. These cases are thus made to turn on a weaker ratio decidendi 
than was available; more important, their language indicates a confusion as to 
the traditional stop payment rule. These misplaced words have found their way 
into the Uniform Commercial Code, Section 4-103 providing: 

The effect of this Article may be varied by agreement except that no agreement 
can disclaim a bank’s responsibility or limit the measure of damages for its own lack 
of good faith or failure to exercise due care. (Emphasis added.) 


This section, in effect, reduces the bank’s duty from its traditional level to 
the lower requirement of “good faith” and “‘due care.”’ Furthermore, under the 
Code’s rule, the depositor’s simple cause of action in pleading payment over a 
stop order*® becomes one in which it is necessary to show that the operation of 
the bank’s check-stopping machinery, at the fateful moment, was not on a par 

“ Carroll v. South Carolina Nat. Bank, 211 S.C. 406, 45 S.E. 2d 729 (1947). 

“© 16 N.J. Super. 430, 84 A. 2d 741 (1951). * Ibid., at 436 and 744. 

“ Hiroshima v. Bank of Italy, 78 Cal. App. 362, 378, 248 Pac. 947, 953 (1926). 


“ The necessary allegations in an action by a drawer on failure of stop payment are (1) that 
plaintiff had money on deposit, (2) that the check was issued, (3) that a stop payment order was 
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with the standard and reasonable practice set by the banking community, a 
task which a depositor is in a singularly poor position to undertake, regardless of 
the facts of the case.*° 

Perhaps some courts, faced with the Code’s provision, might follow the lead 
of the South Carolina decision," salvaging in part the stop payment duty by 
placing the burden of proof on the bank as to absence of negligence, or by 
directing the jury’s attention to the inferences which arise from a situation 
when the doctrine of res ipsa loquitur is appropriate.” 

But even so, it is difficult to understand the inclusion of this provision in the 
same Article which recognizes the only major flaw in the present stop payment 
rules, and handsomely corrects its unreasonable harshness on payor banks by 
allowing subrogation. It would seem more reasonable for the Code to have 
chosen the course of efficiency and simplicity by making explicit the public 
policy which for more than a century has defined stop payment as a service to 
the business community which a bank must perform, if it is to be done at all, 
because there is no one else who can. 


given, (4) that the check was nevertheless paid, and (5) that the money was demanded from 
the drawee, which demand was refused. 6 Zollman, Banks and Banking § 3711 (1936). 

The UCC provides specifically only that: ‘‘The burden of establishing the fact and amount 
of loss resulting from the payment of an item contrary to a binding stop order is on the cus- 
tomer.’? UCC § 4-403(3). The critical question—who bears the burden of proof as to “due 
care’’—is not treated. The usual rule would appear to apply. See note 51 infra. 


5° A somewhat comparable situation is that in which a depositor claims loss of property 
from a bank safe deposit box. In spite of the ease of perjury in the deposit box cases, the 
courts have often, although not always, ruled that there is a presumption of negligence on the 
part of the depositary arising from the depositor’s testimony that the property was placed in 
the box and never returned. See e.g., Veihelmann v. Manufacturers’ Safe Deposit Co., 303 N.Y. 
526, 104 N.E. 2d 888 (1952). The outcome may depend on the form of the depositor’s com- 
plaint. See Liability for Loss of Contents of Safe-Deposit Box, 133 A.L.R. 279, 291 (1941); 
Ability of Banks to Limit Liability by Contract, 26 Notre Dame Lawyer 476 (1951). 


® Carroll v. South Carolina Nat. Bank, 211 S.C. 406, 412, 45 S.E. 2d 729, 731 (1947), 
where the court said, ‘(W]e think the admitted facts show a prima facie case of liability and the 
burden of producing evidence to overcome appellant’s prima facie case by showing that it 
acted in good faith and used all reasonable efforts to comply with the instructions given 
rested on respondent. .. . Appellant would not be expected to know these facts.’’ And see 
Chicago Savings Bank v. Block, 126 Ill. App. 128, (1906). Apparently this rule is followed in 
Pennsylvania. Thomas v. First Nat. Bank of Scranton, 126 L.I. 203 (Pa., 1952). But the gen- 
eral rule is that the full burden of proof must be sustained by the drawer. 9 C.J.S., Banks and 
Banking § 411 (1938). 

@ See Prosser, Torts §§ 43, 44 (1941). 


DEFAMATION IMMUNITY FOR EXECUTIVE OFFICERS 
The increasing publicity afforded the workings of government and the cur- 
rent concern over subversive activity’ present in an acute form the familiar 
1 For other examples of the impact of the fear of subversion on traditional areas of the law, 


see Communists and the Right to Bail, 20 Univ. Chi. L. Rev. 330 (1953); Defamation Im- 
munity, 18 Univ. Chi. L. Rev. 591 (1951). 
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problems underlying the doctrine of absolute immunity for defamation by exec- 
utive officers. Matson v. Margiotti,? a recent Pennsylvania case, is illustrative. 
Defendant, Pennsylvania’s Attorney General, wrote to a district attorney alleg- 
ing that the latter’s assistant, plaintiff, was guilty of ‘“‘communistic activities,””* 
and demanding her discharge. Defendant released the letter to the press prior to 
mailing it. Upon appeal of plaintiff's libel action the court held defendant abso- 
lutely privileged, both in writing the letter and releasing it to the press. A strong 
dissent was entered by the minority. The case thus illuminates two aspects of 
the problem: (1) the degree of immunity which attends communications be- 
tween executive officers of government, and (2) the immunity arising upon the 
release to the press of such communications. 


I 


The absolute immunity‘ from libel and slander suits® which the law affords 
certain public officials represents a drastic solution of the conflict between two 
important interests: the right of the individual to be secure in his reputation and 
the need of society for the free performance and full disclosure of its business.* 
Until recently, absolute immunity was confined to legislative, judicial, and 
sometimes military proceedings,’ but has now been generally extended to at 
least the chief executive officers of the state or nation.* 

A similar defense, conditional or qualified privilege, is often afforded when 
absolute immunity is inappropriate. Its protection is much less complete, being 


* Matson v. Margiotti, 371 Pa. 188, 88 A. 2d 892 (1952). 


* Mrs. Matson was subsequently cleared by the Bar Association of Allegheny County 
of the charges alleged. Ibid., at 193 and 895. 

‘Immunity’ and “privilege” are interchangeable terms though their connotations make 
the former seem preferable. Veeder, Absolute Immunity in Defamation: Judicial Proceedings, 
9 Col. L. Rev. 463 (1909). 

5 Privilege, absolute or conditional, covers a wider range of wrong than mere defamation. 
Whenever private rights are injured by the legitimate performance of public duty a privilege 
arises. See Standard Nut Margarine Co. v. Mellon, 72 F. 2d 557 (App. D.C., 1934), cert. denied, 
293 U.S. 605 (1934) (damage suit for the erroneous imposition of a federal tax); Brown v. 
Rudolph, 25 F. 2d 540 (App. D.C., 1928) (damage suit for the institution of lunacy proceedings 
against plaintiff); Spalding v. Vilas, 161 U.S. 483 (1896) (damage suit for interference with 
contract). Defamation, however, constitutes the largest and most informative area of the 
privilege’s operation. 

* Veeder, op. cit. supra note 4. 

7 Raymond v. Croll, 233 Mich. 268, 206 N.W. 556 (1925); Hassett v. Carroll, 85 Conn. 23, 
81 Atl. 1013 (1911); Peterson v. Steenerson, 113 Minn. 87, 129 N.W. 147 (1910); Newell, 
Slander and Libel § 351 (4th ed., 1924); Edwards, Libel—Absolute Privilege—Public Officials, 
3 Ga. Bar J., p. 73 (May, 1941); Defamation—Privilege—Extension of Absolute Privilege, 
26 Mich. L. Rev. 451 (1928). In this country, legislative immunity is frequently founded on 
constitutional provisions. Veeder, Absolute Immunity in Defamation: Legislative and Execu- 
tive Proceedings, 10 Col. L. Rev. 131, 134 (1910). Article I, Section 6 of the United States 
Constitution provides: ‘The Senators and Representatives... shall in all cases, except 
Treason, Felony and Breach of the Peace, be privileged from Arrest . . . and for any Speech 
or Debate in either House, they shall not be questioned in any other Place.’’ The latter pro- 
vision confers absolute immunity for any words uttered in debate on the floor of Congress. 
Cochran v. Couzens, 42 F. 2d 783 (App. D.C., 1930), cert. denied, 282 U.S. 874 (1930). 

® Rest., Torts § 591 (1938). 
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contingent upon the defendant’s good faith in doing the act complained of.* No 
liability will be imposed when the motive was bona fide, and to determine this 
a judicial inquiry must be had.'® Absolute privilege, however, precludes any in- 
quiry whatever into the propriety of the defendant’s motives. Once the privi- 
leged occasion is established, malice and bad faith are irrelevant and no redress 
is given the injured party." 

The policy behind this defense is one of protection from harassment. Were the 
policy merely one of protection from liability, a conditional privilege would suf- 
fice to protect all but those public officials who act in bad faith. But absolute 
immunity is designed to protect the official from the suit itself, from the ex- 
pense, publicity, and danger of defending the good faith of his public actions be- 
fore a jury.” And yet, beyond this lies a deeper purpose, the protection of society’s 
interest in the unfettered discharge of public business and in full public knowl- 
edge of the facts and conduct of such business. Absolute immunity is thus a 
means of removing any inhibition which might deprive the public of the best 
service of its officers and agencies. 

This purpose prescribes the defense’s limits. Absolute immunity, requiring 
the surrender of personal rights for the good of the whole,” should be granted 
only in cases of necessity. It is the public’s good, not the official’s, which is the 
ultimate reason for the rule. Therefore, the privilege should be confined to those 
officials whose functions are so necessary that individual rights must be subor- 
dinated. Society and the individuals who compose it should not be forced to 
surrender their rights in return for relatively unimportant services. For offices 
of less than paramount importance a conditional privilege, sustainable in the 
great majority of cases, is fully adequate. 


II 


Since the beginning of the century the defense of absolute immunity has been 
increasingly afforded to executive officers,'* often with dubious results.* The 


* Ibid., at § 593. 

10 Thid., at § 619. ‘‘(1) The court determines whether the occasion upon which the defendant 
published the defamatory matter was privileged. (2) Subject to the control of the court 
whenever the issue arises, the jury determines whether the defendant did or did not abuse a 
conditionally privileged occasion.’’ 

1 3 ibid., at p. 223, introductory note. 

2 “‘The purpose of the law is, not to protect malice or malevolence, but to guard persons 
acting honestly in the discharge of a public function . . . from being harassed by actions im- 
puting to them dishonesty and malice.’’ Veeder, op. cit. supra note 4, at 469. 

13 Newell, op. cit. supra note 7, at § 341. 

44 Libel and Slander—Extension of the Doctrine of Absolute Privilege to Inferior Execu- 
tive and Administrative Officials, 40 Mich. L. Rev. 919 (1942); Libel and Slander—Statutory 
Extension of the Defense of Absolute Immunity, 11 Fordham L. Rev. 99 (1942); Edwards, 
op. cit. supra note 7; 26 Mich. L. Rev., op. cit. supra note 7. 

6 E.g., Reagan v. Guardian Life Ins. Co., 140 Tex. 105, 166 S.W. 2d 909 (1942) (defendants 
filed with the Board of Insurance Commissioners a statement of a third party, forged by its 
agents, alleging the plaintiff, an ex-employee of defendant, had attempted to collect an in- 
surance premium: held, the statement was absolutely privileged); White v. Holderby, 192 F. 
2d 722 (C.A. Sth, 1951) (defendant filed with a Georgia board of education a complaint charg- 
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officers first encompassed were of cabinet rank,"* the importance of cabinet 
functions giving a sound basis for the immunity. 

Spalding v. Vilas," a leading American case, was an action against the Post- 
master General by a lawyer who held numerous powers of attorney from local 
postmasters to secure and collect salary adjustments due them by act of Con- 
gress. The defendant, forced to act by mandatory legislation secured by the 
plaintiff, mailed the checks directly to the interested parties and enclosed a let- 
ter stating that the attorney’s services were unnecessary under the statute. He 
stated that a second statute rendered “any transfer of this claim or power of 
attorney for receiving payment . . . null and void.’’* Plaintiff sued for damages 
incurred in collecting attorney’s fees and for injury to his reputation. The Su- 
preme Court held the defendant absolutely immune. His reference of interested 
parties to statutes concerning their business was within his proper functions. 
The fact that defendant’s interpretation of the second statute was inaccurate, 
even if maliciously motivated, gave rise to no liability since the interpretation 
was made and announced in the performance of duty.'* Quoting Bradley ». 
Fisher, the Court distinguished an officer’s action wholly without authority 
and one merely in excess of authority. The former permits of no excuse while 
the latter is privileged.” 

The Spalding rule has been widely followed. It is generally felt that officials 
of at least cabinet rank” should be protected from harassing lawsuits question- 


ing in substance the plaintiffs were Negroes and the children should therefore be barred 
from attending a ‘‘white’’ school: held, that under a Georgia statute this was a proceeding 
before a court of competent jurisdiction and as such was absolutely privileged). 


© Ryan v. Wilson, 231 Iowa 33, 300 N.W. 707 (1941); Glass v. Ickes, 117 F. 2d 273 (App. 
D.C., 1940), cert. denied, 311 U.S. 718 (1941); Standard Nut Margarine Co. v. Mellon, 72 F. 
2d 557 (App. D.C., 1934), cert. denied, 293 U.S. 605 (1934); Mellon v. Brewer, 18 F. 2d 168 
(App. D.C., 1927), cert. denied, 275 U.S. 530 (1927); Spalding v. Vilas, 161 U.S. 483 (1895); 
Rest., Torts § 591 (1938); 40 Mich. L. Rev., op. cit. supra note 14; 26 ibid., op. cit. supra note 7. 
17 161 U.S. 483 (1895). 18 Tbid., at 492. 


1 “The act of the head of one of the departments of government in calling the attention of 
any person having business with such department to a statute relating in any way to such busi- 
ness, cannot be made the foundation of a cause of action against such officers.’’ Ibid., at 493. 


# 13 Wall. (U.S.) 335, 350-51 (1871) (an action against a judge for damages sustained by an 
attorney through the defendant’s action in depriving him of his right to practice before the 
court: held, defendant’s action was absolutely privileged). 

% “‘We are of the opinion that the same general considerations of public policy and con- 
venience which demand for judges . . . immunity from civil suits . . . apply to a large extent 
to official communications made by heads of Executive Departments when engaged in the dis- 
charge of duties imposed upon them by law. . . . [W]e recognize a distinction between action 
taken ...in reference to matters which are manifestly or palpably beyond his authority, 
and action having more or less connection with the general matters committed by law to his 
control or supervision... . [I]f he acts, having authority, his conduct cannot be made the 
foundation of a suit against him personally for damages, even if the circumstances show that 
he is not disagreeably impressed by the fact that his action injuriously affects the claims of par- 
ticular individuals.’’ Spalding v. Vilas, 161 U.S. 483, 498-99 (1895). 

™ Federal officers: Glass v. Ickes, 117 F. 2d 273 (App. D.C., 1940), cert. denied, 311 U.S. 
718 (1941) (Secretary of the Interior); Standard Nut Margarine Co. v. Mellon, 72 F. 2d 557 
(App. D.C., 1934), cert. denied, 293 U.S. 605 (1934) (Secretary of the Treasury); Mellon 








oe 
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ing their good faith, judgment, discretion, or interpretation of facts.** Whatever 
dissent exists is largely confined to older and less clear-cut authority. But 
though the Spalding rule originally covered only heads of executive depart- 
ments, the courts have extended the doctrine to include lower officials. 

The first step was to cover the inferior with the immunity of his superior. 
De Arnaud v. Ainsworth* involved a libel action on the indirect publication of a 
report of a bureau chief to the Secretary of War on the claims of a self-professed 
Civil War hero. The court reasoned that as the defendant was properly investi- 
gating and reporting to the Secretary on the plaintiff’s claims 
the same reason applies for the privilege of the report that would apply if the investi- 
gation and report had been made by the Secretary in person. . . .”” It is, therefore, not 
the particular position of the party making the report or communication that entitles 
it to absolute privilege so much as the occasion*™ for making it, and the reasons of 
public policy for the immunity.” 

A few years later, Farr v. Valentine*® gave immunity in his own right to an in- 
ferior in his reports to a cabinet officer and, by implication, in his communica- 
tions to his subordinates as well. The defendant Commissioner of Indian Af- 
fairs wrote to the Secretary of the Interior concerning plaintiff’s incompetent 


v. Brewer, 18 F. 2d 168 (App. D.C., 1927), cert. denied, 275 U.S. 530 (1927) (Secretary of 
the Treasury); Spalding v. Vilas, 161 U.S. 483 (1895) (Postmaster General). State officers: 
Ryan v. Wilson, 231 Iowa 33, 300 N.W. 707 (1941) (Governor of Iowa). Numerous inferior 
state officers have been extended absolute privilege; a fair presumption, therefore, is that the 
top officers of those states are also included. Rest., Torts § 591 (1938). See also 40 Mich. L. 
Rev., op. cit. supra note 14; 26 ibid., op. cit. supra note 7. 


% See Cooper v. O’Connor, 99 F. 2d 135 (App. D.C., 1938), cert. denied, 305 U.S. 642 
(1938); Rest., Torts § 591 (1938); Edwards, op. cit. supra note 7. 

* Peterson v. Steenerson, 113 Minn. 87, 129 N.W. 147 (1910) (libel suit against an acting 
postmaster: in a dictum, the court refused to extend absolute privilege to any but judicial 
and legislative officers); Maurice v. Worden, 54 Md. 233 (1880) (libel suit against a naval 
officer: dictum that absolute privilege attached only to judicial and legislative proceedings). 

* This extension has sometimes led to startling results. See, e.g., Donner v. Francis, 255 
Ill. App. 409 (1930) (libelous charges made by a hospital official of the Veterans Bureau 
against a subordinate held absolutely privileged); Haskell v. Perkins, 165 Ill. App. 144 (1911) 
(libelous charges by an architect against his superintendent of construction, both being em- 
ployees of the Board of Education, held absolutely privileged). 

% 24 App. D.C. 167 (1904), appeal dismissed, 199 U.S. 616 (1905). 

#7 Tbid., at 177. 


28 “* ‘Occasion’ has long been a word of art used by the courts when dealing with the 
problem of absolute privilege. It connotes a wider range than the discussion merely of the 
merits of the central issue.’’ Bigelow v. Brumley, 138 Ohio St. 574, 587, 37 N.E. 2d 584, 591-92 
(1941). 

In the area of qualified privilege, the term “‘occasion’’ covers a much broader sweep of 
activity than in absolute privilege. For example: ‘“When a communication is fairly made 
by one in the discharge of a public or private duty, legal, moral, or social, of perfect or imperfect 
obligation, or in the conduct of his own affairs, to one who has a corresponding interest or 
duty to receive such communication, the occasion is privileged.’’ International & G.N.R. Co. 
v. Edmundson, 222 S.W. 181, 183 (Tex. Comm. App., 1920). 

See Goodhart, Defamatory Statements and Privileged Occasions, 56 L.Q. Rev. 262 (1940), 
for a general discussion of privileged occasion. 


2° 24 App. D.C. at 180-81. % 38 App. D.C. 413 (1912). 
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service in the Bureau. He made similar communications to a subordinate and 
related the substance of these communications orally to the Secretary. The 
court granted immunity on libel and slander counts, but remarked that “(hjad 
the defendant communicated to one to whom he was under no obligation or duty 
to report . . . a different case would be presented.””*' This development culmi- 
nated in the assertion of an Illinois court in Donner v. Francis® that “{a}ll com- 
munications, either verbal or written, passing between public officers pertaining 
to their duties and in the conduct of public business are of necessity absolutely 
privileged.”’** No distinction was drawn between communications up or down 
the hierarchy, reports of consequence or trivia, the remarks of a cabinet officer 
or those of a secretary to a petty official. 

The policy announced in the Spalding case was not intended to afford abso- 
lute immunity to a hospital official as in the Donner case nor to a public archi- 
tect as in Haskell v. Perkins.** The importance of the functions of such officials 
warrants only a conditional immunity. Nevertheless, state and federal courts 
alike have extended absolute immunity to public servants lower and lower in 
the executive hierarchy.** Occasionally, the wisdom of this policy has been ques- 
tioned® or a refusal to follow it has occurred,*” but generally the Donner view 
has prevailed** even to immunizing in some cases actions of a quasi-public or 


% Tbid., at 421. #3 Tbid., at 412-13. 
# 255 Ill. App. 409 (1930). #4 165 Ill. App. 144 (1911). 
P 


% 40 Mich. L. Rev., op. cit. supra note 14; Fordham L. Rev., op. cit. supra note 14; Ed- 
wards, op. cit. supra note 7; 26 Mich. L. Rev., op. cit. supra note 7. The extension, however, 
has not been solely through the common law. Occasionally, statutes have been interpreted to 
provide absolute immunity for any proceeding under authority of law. See Libel and Slander— 
Absolute Immunity under Statute, 38 Mich. L. Rev. 732 (1940); Fordham L. Rev., op. cit. 
supra note 14, citing the extension of absolute privilege by statute to communication made 
‘fin the proper discharge of official duty’’ (Calif. Civ. Code (Deering, 1923) § 47; Mont. Rev. 
Code (Choate, 1921) § 5692; N.D. Comp. Laws Ann. (1913) § 4354; S.D. Rev. Code (1919) 
§ 99], the author concludes that, contrary to the principal case of Hughes v. Bizzel, 189 Okla. 
472, 117 P. 2d 763 (1941), the legislative intent manifested by the word ‘‘proper’’ indicates 
a grant of only a qualified and not an absolute privilege. 

%* See concurring opinion of Groner, C. J., in Glass v. Ickes, 117 F. 2d 273, 283 (App. D.C., 
1940), cert. denied, 311 U.S. 718 (1941). 

57 See, e.g., Peeples v. State, 179 Misc. 272, 38 N.Y.S. 2d 272 (S. Ct., 1942), in which the 
publicly released report of the state audit department contained defamatory matter about the 
plaintiff, a village police justice. The court held that absolute immunity was not designed to 
protect all public officers but only those who perform important public services. The report in 
this case carried a qualified privilege which was sufficient. See also Tanner v. Stevenson, 138 
Ky. 578, 128 S.W. 878 (1910); Raymond v. Croll, 233 Mich. 268, 206 N.W. 556 (1925). 


%8In the states: Schlinkert v. Henderson, 331 Mich. 284, 49 N.W. 2d 180 (1951) (letter 
from member of Liquor Control Commission to Civil Service Commission) ; Powers v. Vaughn, 
212 Mich. 297, 20 N.W. 2d 196 (1945) (report of Department of Health to common council) ; 
Hughes v. Bizzel, 189 Okla. 472, 117 P. 2d 763 (1941) (statement of university president to 
Board of Regents); Layne v. Kirby, 278 Pac. 1046 (Cal. App., 1929), rev’d on other grounds, 
208 Cal. 694, 284 Pac. 441 (1930) (letter by subordinate clerk in government engineer’s office 
to his superiors); Stivers v. Allen, 115 Wash. 136, 196 Pac. 663 (1921) (statement of U.S. Dis- 
trict Attorney to Secret Service agent); Bolton v. Walker, 197 Mich. 699, 164 N.W. 420 
(1917) (statement of an ex-officio member of Board of Estimates to the Board); DeBolt v. 
McBrien, 96 Neb. 237, 147 N.W. 462 (1914) (letter from state Superintendent of Schools to a 
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private nature.**® Nor has the doctrine been limited solely to interofficial com- 


munications, being sometimes extended to the public reports and activities of 
officials.*° 


Absolute immunity has also expanded rapidly in the field of quasi-judicial 
and legislative activity. Relying upon the analogy to established courts and 
legislatures, the decisions have often found the mere presence of quasi-judicial 
or legislative power controlling regardless of the public importance of the ac- 
tivities.“ A more serious departure from sound policy occurs when private or 


County superintendent); Haskell v. Perkins, 165 Ill. App. 144 (1911) (report of architect of 
Board of Education to the Board); Trebilcock v. Anderson, 117 Mich. 39, 75 N.W. 129 (1898) 
(mayor’s veto to council). 

In the federal courts: Harwood v. McMurty, 22 F. Supp. 572 (W.D. Ky., 1938) (revenue 
agent’s report to his superiors); United States, to Use of Parravicino v. Brunswick, 69 F. 2d 383 
(App. D.C., 1934) (consul’s report to State Department) ; Miles v. McGrath, 4 F. Supp. 603 (D. 
Md., 1933) (report of naval medical officer to his captain); Farr v. Valentine, 38 App. D.C. 413 
(1912) (letter from Commissioner of Indian Affairs to Secretary of Interior); De Arnaud v. 
Ainsworth, 24 App. D.C. 167 (1904), appeal dismissed, 199 U.S. 616 (1904) (report of bureau 
chief to Secretary of War). 

In the courts of England: M. Isaacs and Sons, Ltd. v. Cook, [1925] 2 K.B. 391 (report of 
High Commissioner of Australia to Prime Minister of Australia); Adams v. Ward, [1917] 
A.C. 309 (report of Army Council to Parliament and the nation); Chatterton v. Secretary of 
State for India in Council, [1895] 2 Q.B. 189 (report of the Secretary of State to an under- 
secretary). In the Chatterton case, the court, at p. 191, quoting a textwriter with approval, 
said: ‘‘For reasons of public policy the same protection [absolute privilege] would, no doubt, 
be given to anything in the nature of an act of state, e.g., to every communication relating 
to state matters made by one minister to another, or to the Crown.”’ 

39 See, e.g., Reagan v. Guardian Life Ins. Co., 140 Tex. 105, 166 S.W. 2d 909 (1942); White 
v. Holderby, 192 F. 2d 722 (C.A. Sth, 1951). 

“© Bigelow v. Brumley, 138 Ohio St. 574, 37 N.E. 2d 584 (1941) (libel suit against the 
author of an officially published argument against a constitutional amendment); Cooper v. 
O’Connor, 99 F. 2d 135 (App. D.C., 1938), cert. denied, 305 U.S. 642 (1938) (suit for malicious 
prosecution against Comptroller of Currency for instigating prosecution of plaintiff for viola- 
tion of banking laws) ; Brown v. Rudolph, 25 F. 2d 540 (App. D.C., 1928), cert. denied, 277 U.S. 
605 (1928) (suit against the District of Columbia Commissioners for lunacy proceedings previ- 
ously conducted against plaintiff); Yaselli v. Goff, 12 F. 2d 396 (C.A. 2d, 1926), aff’d, 275 U.S. 
503 (1926) (malicious prosecution by an assistant attorney general against a special assistant to 
the U.S. Attorney General for suit charging the plaintiff with defrauding the government); 
Samuelson v. Vinyard, 120 Ore. 197, 251 Pac. 719 (1926) (school board resolution censuring a 
teacher); Barton v. Rogers, 21 Idaho 609, 123 Pac. 478 (1912) (resolution of the board of 
trustees libeling a teacher). Contra: Peeples v. State, 179 Misc. 272, 38 N.Y.S. 2d 690 (S. Ct., 
1942) (public report of the state department of audit and control). 


“ State cases: Pacific Employers Ins. Co. v. Adams, 196 Okla. 597, 168 P. 2d 105 (1946) 
(petition to the state Industrial Commission to reopen an award); Reagan v. Guardian Life 
Ins. Co., 140 Tex. 105, 166 S.W. 2d 909 (1942) (affidavit filed with the state Board of Insurance 
Commissioners) ; Hughes v. Bizzel, 189 Okla. 472, 117 P. 2d 763 (1941) (remarks of university 
president to Board of Regents about an employee); Roberts v. Pratt, 174 Misc. 585, 21 N.Y.S. 
2d 545 (S. Ct., 1940) appeal dismissed, 286 N.Y. 568, 35 N.E. 2d 922 (1941), cert. denied 
315 U.S. 613 (1940) (statements made to an assistant attorney general during a pending 
prosecution); White v. Brinkman, 23 Cal. App. 2d 307, 73 P. 2d 254 (1937) (malicious prose- 
cution by building contractor against building inspector for prosecution under a local build- 
ing ordinance); Independent Life Ins. Co. v. Rodgers, 165 Tenn. 447, 55 S.W. 2d 767 (1933) 
(statements to state Insurance Commissioner); Krumin v. Bruknes, 255 Ill. App. 503 (1930) 
(affidavits filed with Naturalization Bureau); Layne v. Kirby, 278 Pac. 1046 (Cal. App., 1929), 
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quasi-public proceedings, institutions, and officers are afforded full immunity 
for their conduct.“ Other courts, however, have held such activity possessed 
only of a conditional privilege.“ 

Examination of the cases reveals two distinct requirements for the grant of 
absolute immunity to official communications: (1) the defamatory remarks must 
have some relevance to the subject matter of the communication,“ and (2) the 
communication must be relevant to the duties of the officer.* The latter concep- 
tion is summarized in the term “occasion,” which implies an obligation or duty 


rev’d on other grounds, 208 Cal. 694, 284 Pac. 441 (1930) (letter by subordinate clerk to his 
superior attacking his chief clerk); McAlister & Co. v. Jenkins, 214 Ky. 802, 284 S.W. 88 
(1926) (statement by Real Estate Commission attacking a real estate company); Samuelson 
v. Vinyard, 120 Ore. 197, 251 Pac. 719 (1926) (school board resolution censuring a teacher); 
Bolton v. Walker, 197 Mich. 699, 164 N.W. 420 (1917) (charges of member of Detroit Board 
of Estimates against a fellow member at a meeting); Larkin v. Noonan, 19 Wis. 82 (1865) 
(petition to the Governor for removal of a sheriff). Contra: Pecue v. West, 233 N.Y. 316, 135 
N.E. 515 (1922) 

Federal cases: White v. Holderby, 192 F. 2d 722 (1951) (complaint to Board of Educa- 
tion); Johnson v. Independent Life and Accident Ins. Co. of Jacksonville, Fla., 94 F. Supp. 959 
(E.D. S.C., 1951) (letter to Insurance Commissioner giving reasons for the termination of 
plaintiff’s employment); Love v. Snyder, 184 F. 2d 840 (C.A. 4th, 1950) (statements during an 
appeal before the Civil Service Commission); Smith v. O’Brien, 88 F. 2d 769 (App. D.C., 1937) 
(statements by Tariff Commission chairman to a job applicant). See also 38 Mich. L. Rev., 
op. cit. supra note 35. 


@ White v. Holderby, 192 F. 2d 722 (C.A. 5th, 1951) (complaint by an individual to the 
board of education); Johnson v. Independent Life and Accident Ins. Co. of Jacksonville, Fla., 
94 F. Supp. 959 (E.D. S.C., 1951) (letter sent to state Insurance Commissioner); Pacific 
Employers Ins. Co. v. Adams, 196 Okla. 597, 168 P. 2d 105 (1946) (petition to state Industrial 
Commission); Reagan v. Guardian Life Ins. Co., 140 Tex. 105, 166 S.W. 2d 909 (1942) 
(charges against ex-employee filed with the Board of Insurance Commissioners); Sanford 
v. Howard, 185 Okla. 660, 95 P. 2d 644 (1939) (report of university president to Board-of 
Regents); Independent Life Ins. Co. v. Rodgers, 165 Tenn. 447, 55 S.W. 2d 767 (1933) (state- 
ments to state Insurance Commissioner); Krumin v. Bruknes, 255 Ill. App. 503 (1930) (affi- 
davit filed with Naturalization Bureau); Larkin v. Noonan, 19 Wis. 82 (1865) (petition to the 
Governor for the removal of a sheriff). Contra: Peinhardt v. West, 22 Ala. App. 231, 115 So. 80 
(1927), rev’d, 217 Ala. 12, 115 So. 88 (1927) (charges filed by an individual with the mayor and 
against the chief of police: on reversal, the court held that the charges were only qualifiedly 
privileged as was the publication of them as official documents). 


“ Roberts v. Pratt, 174 Misc. 585, 21 N.Y.S. 2d 545 (S. Ct., 1940), appeal dismissed, 286 
N.Y. 568, 35 N.E. 2d 922 (1941), cert. denied, 314 U.S. 613 (1940) (charges made against 
the proprietor of a collecting agency before the local Bar Association and presented to the 
State Attorney General); Pecue v. West, 233 N.Y. 316, 135 N.E. 515 (1922) (charges made in a 
letter to the District Attorney; the proceeding was held ‘‘not [to be] in substance judicial’); 
Hassett v. Carroll, 85 Conn. 23, 81 Atl. 1013 (1911) (accusations made by a priest from the 
pulpit); Bingham v. Gaynor, 203 N.Y. 27, 96 N.E. 84 (1911) (charges against police com- 
missioner filed with mayor). 


“4 “Of course, when a party steps aside from duty and introduces into his report or com- 
munication defamatory matter wholly irrelevant and foreign to the subject of the inquiry [he 
would not be entitled to absolute privilege].’” De Arnaud v. Ainsworth, 24 App. D.C. 167, 178 
(1904), appeal dismissed, 199 U.S. 616 (1904). 


* See note 21 supra; Spalding v. Vilas, 161 U.S. 483 (1895); Farr v. Valentine, 38 App. D.C. 
413 (1912). 


“See note 28 supra. 
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upon the communicator to inform another who has a corresponding interest, 
duty, or obligation to receive the communication.*’ Thus, if an official commu- 
nicates to an outsider who has no “right” to be informed, no occasion for the 
privilege arises and the official bears full responsibility.** Similarly, if, having no 
obligation himself, an official communicates to one who does have an obligation 
to receive the communication, the privilege which arises is, at most, no more 
than that which any private citizen commands in similar circumstances. 

The reported cases have mostly concerned vertical communications, i.e., 
communications within the same executive hierarchy. The question arises 
whether horizontal communications, i.e, communications between executive 
hierarchies (as when the Secretary of Labor informs the Secretary of Commerce 
that one of the latter’s employees is incompetent or dishonest), are entitled to 
absolute or conditional immunity. The Donner case involved a vertical commu- 
nication, but its language implicitly recognized that an occasion for absolute im- 
munity might arise in horizontal communications. When the requisite obliga- 
tions exist on both ends of the communication there is no reason why the com- 
munication should be less privileged simply because it crossed departmental 
lines. Such reciprocal obligations will exist less frequently in horizontal than in 
vertical communications, but where they do exist, it seems inevitable that the 
privilege will attach.* 

If the privilege is to be limited at all it should not be in terms of the direction 
of the communication. Yet a limitation coextensive with the existence of an 
“occasion” is too broad in that trivial official functions performed maliciously 
are protected at the expense of individual reputations. The privilege should be 
limited according to the social importance of the duties of the officer in question. 
Such a standard is necessarily vague, but it seems the only one pertinent to the 
policy of the privilege. At least it would alter the result in the more extreme 
instances of the granting of the privilege.*° 

47 Bingham v. Gaynor, 203 N.Y. 27, 96 N.E. 84 (1911), where charges by a private citizen 
filed with the mayor informing him of the police commissioner’s incompetence and criminality 
could claim only a qualified privilege but no absolute privilege. 

The severity of the absolute privilege, though limited to public officers, calls for its restriction 
to the discharge of the proper duties of these men and cannot, therefore, encompass the broad 
fields of moral or social obligation. Consequently, when an officer steps beyond the pale of such 
duties, he can claim no more protection than could a private citizen in the same circumstances. 
Colpoys v. Gates, 118 F. 2d 16 (App. D.C., 1941); Jacobs v. Herlands, 17 N.Y.S. 2d 711 


(S. Ct., 1940), aff'd, 259 App. Div. 823, 19 N.Y.S. 2d 770 (1940); Tanner v. Stevenson, 138 
Ky. 578, 128 S.W. 878 (1910). 


 E.g., Murray v. Brancato, 290 N.Y. 52, 48 N.E. 2d 257 (1943), where a judge, in send- 
ing a defamatory opinion to an unofficial reporter, acted beyond his judicial function, there 
being no duty to make such communication. 

 E.g., Schlinkert v. Henderson, 331 Mich. 284, 49 N.W. 2d 180 (1951), where the com- 
munication was a letter by a member of the Liquor Control Commission to the Civil Service 
Commission protesting a reorganization plan for his agency and the proposed employment of 
the plaintiff. 

® See authority cited nete 25 supra; White v. Holderby, 192 F. 2d 722 (C.A. Sth, 1951) 


(board of education); McAlister & Co. v. Jenkins, 214 Ky. 802, 284 S.W. 88 (1926) (real estate 
commission). 
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Ill 


Matson v. Margiotti™ presents a troublesome illustration of the principles dis- 
cussed. Defendant Margiotti, Pennsylvania’s Attorney General, wrote officially 
to the District Attorney of Allegheny County complaining of the “communistic 
activities” of plaintiff, an attorney on the prosecutor’s staff.” Margiotti con- 
cluded that these activities rendered plaintiff unfit for her position and he de- 
manded her immediate dismissal for the safety of the commonwealth. Before 
mailing the letter, defendant released it to the newspapers. Twelve days later, 
defendant again wrote informing the District Attorney of the appointment of 
a deputy to conduct a public investigation of plaintiff’s ‘alleged communistic 
leanings, sympathies and utterances.”’ She was to be afforded “every opportu- 
nity to be heard with counsel and witness.’ Plaintiff, however, secured an in- 
junction against the proposed hearing and on appeal, the injunction was unani- 
mously upheld by the Pennsylvania Supreme Court.‘ The Justice Department, 

® 371 Pa. 188, 88 A. 2d 892 (1952). 

"For brevity certain passages are abstracted to indicate the content and tone of de- 
fendant’s letter: 

“‘As a result of an investigation . . . I have ascertained the following facts with regard to 
Marjory Hanson Matson... . 

“1. While . . . a student . . . she had the reputation among her fellow-students of having 


Communist tendencies. I am reliably informed that she attended school at the Young Com- 
munist League and that she was one of the principal demonstrators against General Mac- 
Arthur . . . in 1932. 

“2. I am informed that Mrs. Matson is on the Executive Board of American-Soviet 
Friendship and was one of the organizers of the Progressive .. . Party... . 

“3. ... Mrs. Matson undertook to act as Counsel for Bernard Salis . . . on an appeal from 
a conviction of Salis for violation of a McKeesport ordinance forbidding the passing out of 
literature without a permit. The literature . . . was signed by the Communist Party of West- 
ern Pennsylvania. . . . She claims she was representing the American Civil Liberties Union in 
appearing on behalf of Salis. 

“4. ... Mrs. Matson sat in the courtroom with counsel, who was defending Nathan 
Alberts in the Highland Park Riot Case. Alberts is Secretary of the Pittsburgh Branch of the 
Communist Party. . 

“5. In the Post Gazette . . the following appears 

‘The Pittsburgh Chapter of the American Civil Liberties Union, in a letter to President 
Truman, has protested the prosecution of 12 leading Communists ‘for holding beliefs and 
opinions rather than committing overt acts.” ““Even in a period of near-hysteria, which this 
admittedly is, no restrictions should be placed upon the competition of ideas in the market- 
place of public opinion,’”’ Mrs. Marjory Hanson Matson wrote the President. Mrs. Matson, 
local A.C.L.U. representative and an assistant district attorney, was careful to point out 
that her organization bars communists, Bundists and other supporters of dictatorships from 
serving in its high offices.’’’ 

The letter details other similar “‘communistic activities’’ of the plaintiff and concludes: 

“As Attorney General .. . I am writing this letter to demand that Mrs. Matson be dis- 
missed from her position as Assistant District Attorney in Allegheny County, as it appears 
obvious that her Communistic associations render her unfit to hold this position. Her future 
retention obstructs justice and becomes dangerous to the security of our people in Pennsyl- 
vania.”’ Ibid., at 190-92 and 893-94. 

*§ Matson v. Jackson, 368 Pa. 283, 285, 83 A. 2d 134, 135 (1951). As the Pennsylvania 
Supreme Court said, “it was apparently . . . [defendant’s] intention to ‘try’ Mrs. Matson 
in regard to her loyalty, with a deputy appointed by him to act as ‘judge.’ ’’ Ibid. 

* Thid. 
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said the court, may investigate any violation of the law, but here there was no 
allegation of wrongdoing. To hold otherwise would entitle the Attorney General 
to conduct hearings as to the political, economic and social views of every public officer 
in the Commonwealth entrusted with the execution of the laws, from the Governor 


himself down . . . in order to ascertain whether, in his opinion, they are fit and com- 
petent... .™ 


Nor could the Attorney General’s power to supersede local officers provide a 
basis for the hearings. General qualifications and views are not a basis for su- 
persession.* 

Plaintiff then instituted the instant case, a libel suit, on the publication of 
the charges in the first letter.*’ Defendant demurred, claiming absolute immuni- 
ty, and was upheld on appeal in a three-to-two decision by the Pennsylvania 
Supreme Court.** Both the majority and the minority agreed that the letter 
was libelous per se. The majority, relying on Spalding v. Vilas,®* stated that the 
Attorney General has absolute immunity when acting within his official powers 
but that it ‘“‘may be abused and lost and . . . becomes unavailable if and when 
the Attorney General . . . acts in matters outside his jurisdiction or beyond the 
scope of his powers and duties.”*®* The question then was whether the acts com- 
plained of were within his powers. The court felt that although defendant’s 
powers did not extend to investigating plaintiff’s general competence, his “wide 
and vast’? powers as chief law enforcement officer enabled him to inform the 
District Attorney of plaintiff’s activities. He could not compel plaintiff’s dis- 
charge, but he had the right and duty to demand it. The dissent severely criti- 
cized the majority’s departure from the Jackson case. That decision, the mi- 
nority said, prescribed the limits to the defendant’s official duties. Since he was 
without legal power to clarify or investigate his charges, a fortiori it was outside 
his official powers to make them. Having acted beyond his official duties, the 
most he could claim was a qualified privilege. To characterize his powers as 
“wide and vast’”’ made him virtually omnipotent. 


® Tbid., at 288 and 136. 5 Thid., at 289 and 137. 


57 It is interesting to note the alternative grounds upon which the plaintiff could have 
brought her action. First, there was the possibility of suit upon the second letter in which the 
defendant announced his intention to hold the hearings. The allegations in the letter were un- 
doubtedly libelous per se, and they were made not to inform the District Attorney of plaintiff’s 
qualifications, which defendant had already done, but to define the proposed hearing. The 
Pennsylvania Supreme Court had already held that the attempt to hold the hearings was not 
within defendant’s duties or powers. Having no duty toward the subject of his communication, 
defendant could claim only a conditional privilege. Second, plaintiff might have sued the 
newspapers which published the libel. It seems probable that the newspapers had no absolute 
immunity. See Defamation Immunity, 18 Univ. Chi. L. Rev. 591 (1951). 

8 Matson v. Margiotti, 371 Pa. 188, 88 A. 2d 892 (1952). Defendant had two possible de- 
fenses: (1) privilege and (2) truth. He did not plead truth and “‘his counsel stated at the bar 
of the Court that a Committee of the Allegheny Bar Association had cleared Mrs. Matson of 
any charges of Communism.”’ Ibid., at 193 and 895. 

© 161 U.S. 483 (1895). 


® Matson v. Margiotti, 371 Pa. 188, 196, 88 A. 2d 892, 896 (1952). 
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Applying the rule that both the sender and the recipient of a defamatory 
communication must bear a legal obligation, duty, or interest in relation to the 
subject matter of the communication before absolute privilege will attach, it 
seems clear that here the District Attorney had such a duty or interest in re- 
ceiving the communication. If the defendant had no corresponding duty, he 
could claim only a conditional privilege subject to defeasance if the communica- 
tion was made from improper motives." In deciding whether such a duty 
existed, it is noteworthy that defendant could not compel plaintiff’s discharge. 
That indicates that here there was no unbroken line of authority from superior 
to subordinate, such as exists within a single executive hierarchy. Thus, de- 
fendant’s duty did not arise from a responsibility and power to hire and dis- 
charge. The situation was akin to a horizontal communication between inde- 
pendent departments rather than a vertical communication between superior 
and subordinate. In such a case, general administrative powers over the field of 
law enforcement would not seem to provide the legal obligation which the 
sender of libelous messages must have for absolute immunity to arise. The 
charge against plaintiff was not one of criminality. The dissent rightly pointed 
out that by the majority reasoning, “the Attorney General lacks official power 
to inquire into and investigate what the majority now says he had an official 
duty to charge.” 


IV 


Even more questionable was the majority’s decision that defendant’s abso- 
lute immunity extended to his release of his letter to the press. A press publi- 
cation of a libel is far more damaging to reputation than a private communica- 
tion between officials. Though there is a dearth of authority on this point, some 
precedent other than the Spalding case and Glass v. Ickes, cited by the court, 
does exist. The court might have found support in three cases, which it did not 


* Perhaps the court was influenced by the severity of the Pennsylvania rule of qualified 
privilege. The court stated the rule: ‘‘defendant in a libel suit who relies upon the defense of 
conditional privilege has the burden of proving that the communication was published on a 
conditionally privileged or proper occasion, from proper motive, in a proper manner and was 
based on reasonable and probable cause.’’ Ibid., at 196 and 896. Thus, the defendant, once 
the threshold tort is established, bears the burden of proving not only the “‘occasion’’ for 
the privilege but also those elements of propriety which, in other jurisdictions, are presump- 
tively credited to his cause. Conditional privilege is granted in the first instance because of a 
decision that defendant’s function is socially beneficial and defendant is therefore given the 
benefit of the doubt. Thus, the policy of granting a conditional privilege is contradictory to the 
Pennsylvania rule which requires that its pleading be supported by evidence sufficient to sus- 
tain any other defense. Yet the harshness of the Pennsylvania rule is not adequate reason to 
grant defendant absolute immunity in the instant case, for the facts seem to indicate that he 
deserves no presumption of good faith. 

* Thid., at 212 and 902. 

** Glass v. Ickes, 117 F. 2d 273 (App. D.C., 1940), cert. denied, 311 U.S. 718 (1941). 


* For other cases involving a press publication of libel, see Peeples v. State, 179 Misc. 272, 
38 N.Y.S. 2d 690 (Ct. Cl., 1942) (qualified privilege granted to press publication of the official 
report of the state audit department, based on the public importance of the report); Colpoys v. 
Gates, 118 F. 2d 16 (App. D.C., 1941) (privilege denied to a U.S. marshal’s public explanation 





1953] COMMENTS 689 


cite, involving high public officials as defendants. The first, Adams v. Ward,® 
concerned a release to the press by the defendant, Secretary of the British Army 
Council, of an official report of that body. The plaintiff, on the floor of Parlia- 
ment, had accused an army officer of misconduct which had caused the plain- 
tiff’s dismissal from the service. The Army Council’s report, vindicating the ac- 
cused officer, reflected upon the plaintiff’s character. The House of Lords held 
that absolute privilege clothed both the report and the press release; the latter 
on the grounds that the public importance of the issue, calling in question as it 
did the integrity of the armed forces, warranted publication to the general public 
of whatever facts might clear the military. 

A similar case, Mellon v. Brewer,“ arose over the press release by the Secre- 
tary of the Treasury of his report to the President. The plaintiff, a special as- 
sistant to the Attorney General, had made somewhat discredited charges of ir- 
regularities in the issuance of government bonds. The Secretary’s report defend- 
ed his department and impugned the good faith of the plaintiff. In holding the 
report and its release to the press absolutely privileged, the Supreme Court ex- 
plained that the plaintiff’s charges, undermining public confidence in the fiscal 
agency, rendered it imperative that the charges be refuted publicly.” 

In both of these cases, the release to the press was justified because the de- 
fendants were publicly defending against charges publicly made.® Had plain- 
tiff’s charges been made only to an interested official, defendants would have 
had no justification for releasing the defamatory remarks to the press. The “‘oc- 
casion’”’ conferring absolute immunity arose because the public attacks created 
in the public an interest in receiving the communication by the defendants. 
Where the interested party is the general public, the press is a proper medium of 
communication. 

In Ryan v. Wilson,” the plaintiff had been Assistant Attorney General of 
Iowa in an administration prior to that of the defendant, the present Governor. 


of his discharge of his deputies); Bingham v. Gaynor, 203 N.Y. 27, 96 N.E. 84 (1911) (privilege 
denied to press publication of charges against the police commissioner before delivery to 
mayor; in fact such publication was deemed to have destroyed the qualified privilege adhering 
to charges). 

[1917] A.C. 309. 


66 18 F. 2d 168 (App. D.C., 1927), cert. denied, 275 U.S. 530 (1927). 


*? The court emphasized that the Treasury Department’s efficiency and its integrity had 
been brought under fire, that the confidence of the public in their agency was in danger of 
being seriously undermined, and that the problem had become one of vital public concern. 
Therefore, the public had an interest in receiving from the defendant a complete statement 
of the facts. 

** This point presents an interesting analogy to the so-called right of self-defense in defama- 
tion involving private parties. ‘The law seems to be well-settled that when one is attacked 
by defamatory matter published in the press, one may resort to the same methods to reply 
to or to rebut the charges made.’’ Israel v. Portland News Publishing Co., 152 Ore. 225, 53 
P. 2d 529 (1936). 

% 231 Iowa 33, 300 N.W. 707 (1941). 
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The defendant released to the press the report of the auditor on the receivership 
division of the state department of banking. In a minor reference, the report al- 
leged that the plaintiff, while an official, had received a legal fee in a bank re- 
ceivership. Shortly thereafter, this was discovered to be in error and the de- 
fendant promptly acknowledged this to the press. The court held that the de- 
fendant had acted within his duty. The report was a public document of general 
interest and the defendant had a “duty” to give the public whatever information 
he had by the most effective means available. In this he was absolutely privi- 
leged. The court, however, was not wholly convinced by its argument. “{I]f we 
are wrong in our conclusion that the privilege was absolute, it was certainly a 
qualified privilege.’’”° This, in the absence of any indication of malice, was suf- 
ficient. 

This case differs from the Margioiti situation in that here the defendant re- 
leased a document by its nature public through the best means of communica- 
tion, whereas defendant in the Margiotti case released a libelous accusation 
which it was not his business to make and which the public had no duty to re- 
ceive. Perhaps a statement of plaintiff’s activities would have been proper for 
such release. A loose charge that plaintiff was communistic was not. 

However, the Margiolti court relied upon none of these decisions but upon the 
Spalding and Ickes cases. In the former, the publication was by letter. The Su- 
preme Court there held that 
[t]he act of the head of one of the departments of the government in calling the attention 
of any person having business with such department to a statute relating in any way to 
such business, cannot be made the foundation of a cause of action against such 
officers.” 

The Ickes case centered on a press release by the Secretary of the Interior ad- 
dressed to all oil operators warning them against plaintiff’s solicitation of funds 
and stating that he had been barred from practice before the agencies of the de- 
partment (as were all other ex-employees for a two-year period—a fact the Sec- 
retary failed to mention). Relying upon a misinterpretation of the Mellon case, 
the court said that communications released to the press are generally within 
the executive powers of a department head,” although there may be circum- 
stances “under which an official would exceed his prerogatives in issuing a par- 
ticular communication to the press.’’”* But it seemed clear from the Spalding 
case that 
a cabinet officer is within his official right or prerogative, hence absolutely privileged, 
in informing persons having business with his department of official action affecting 
such business together with a relevant explanation thereof.” 

7 Tbid., at 51 and 716. 

™ Spalding v. Vilas, 161 U.S. 483, 493 (1895) (emphasis added). 

™ This would seem to be an incorrect interpretation of the Mellon case. The press release 
there was justified not on pure executive power as this court claims, but upon the vital public 
interest in the Secretary’s report. 

8 117 F. 2d 273, 277 (App. D.C., 1940), cert. denied, 311 U.S. 718 (1941). 

™ Tbid., at 280. 





1953] COMMENTS 691 


Applying this rule, the court concluded that Ickes’ action was within his of- 
ficial powers. Yet here the publication involved the general public, which had 
no conceivable interest or duty to receive the communication. A concurring 
opinion voiced the fear that 


in this and previous cases we may have extended the rule beyond the reasons out of 
which it grew and thus unwittingly created a privilege so extensive as to be unlimited 
and altogether subversive of the fundamental principle that no man in this country is 
so high that he is above the law.” 


Thus, the cases present two rationales for rendering abs»!utely privileged a 
cabinet officer’s use of the public press. The Mellon and Adams cases recognized 
that, because of the social importance of the released reports, the interested 
party was actually the general public and so the press was a proper means of 
communication. The social importance of the communications in both cases 
arose from the prior public attacks of the plaintiffs. Without the plaintiffs’ ac- 
cusations and the consequent creation of a public interest, neither communica- 
tion by the defendants would have possessed the requisite importance to justify 
release to the press. 

The Ickes case sought justification of the press release in the defendant’s pur- 
pose to inform those dealing with his department of facts important to their re- 
lationship. The court ignored the problem of excessive publication. Communica- 
tion by mail or administrative bulletin would have sufficed to reach such a re- 
stricted class of interested recipients and hence defendant should have received 
only a qualified privilege as to the press release. The /ckes case also suggests, as 
the concurring opinion indicates, that an executive officer may possess immuni- 
ty for almost any press release he cares to make. However, this dictum is sup- 
ported neither by the cases nor by any intelligible policy. Both the Mellon and 
Adams rule and the Ickes rule, then, are subsumed under the general rule that 
to be privileged a communication must be directed to those who have an inter- 
est in receiving it. 

In any event, the Margioiti majority cited the wrong authority for a doubtful 
proposition.”* There was, in the instant case, no immediate and vital public in- 
terest in the defendant’s revelation, no public attack by the plaintiff upon the 
integrity of the government, such as justified publication in the Mellon and 
Adams cases. Nor was there a pressing need to communicate to vitally interest- 


% Tbid., at 282. See Edwards, op. cit. supra note 7, at 74, for a discussion of this case—‘‘it is 
difficult to explain in what respect the Secretary’s action [the press release] was in the per- 
formance of an afficial [sic] function.’’ 


76 The majority bases its case on the public’s right to be informed of the particular acts of its 
officials. This assertion neither squares with the authorities the court cited, i.e., the Spalding 
and Ickes cases, nor finds any recognition in other decisions. Its closest support is a dictum 
in Colpoys v. Gates, 118 F, 2d 16 (App. D.C., 1941), where the court said in refusing relief to 
a U.S. marshal’s public explanation of the discharge of deputies, ‘‘Cabinet officers have a po- 
litical function and public interest is thought to require that they be not restricted by fear of 
libel suits from publicly explaining their acts and policies.” Ibid., at 17. The danger of this 
doctrine is apparent. No tenable limits are in view and though the general philosophy has much 
to recommend it, it is not apparent why a qualified privilege is, in reality, insufficient. 
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ed, widely dispersed parties via the press, as the Jckes case would have it, which 
would justify Margiotti in riding roughshod over plaintiff’s reputation. Even 
the slender justification of releasing an essentially public document, as in the 
Ryan case, was absent here; and the Ryan court was unsure whether the de- 
fendant had an absolute or qualified immunity. 

Perhaps the closest precedent to the Margiolti situation is found in Jacobs v. 

Herlands,” a New York case which arose over the disappearance of $50,000 from 
a government bureau. The defendant, apparently a prosecutor or special inves- 
tigator, called a press conference at which he announced his intention to inves- 
tigate the plaintiff’s bank account in connection with the crime. The court held 
absolute privilege not available as a defense. 
No prosecuting officer or investigator is justified, in anticipation of finding evidence of 
wrongdoing, in making a public statement to the press which injures the reputation of 
any person. With due regard for the right of the public to be informed of the conduct of its 
officials, the time for such information to be given is after evidence of wrongdoing has been 
obtained. The rights of the individual, as well as the rights of the public, are to be consid- 
ered.”* 

It therefore appears that defendant Margiotti should have been granted only 
a conditional or qualified immunity.”® 





CONCLUSION 


The Margioiti decision wrongly granted absolute immunity both to defend- 
ant’s letter and to its release to the press. The result conforms in no way to the 
policy which alone justifies the privilege. The law of absolute immunity for ex- 
ecutive communications is muddled; the underlying problems unresolved. The 
contribution of the Margiotti opinion to their solution is extremely slender. 


717 N.Y.S. 2d 711 (S. Ct., 1940), aff’d, 259 App. Div. 823, 19 N.Y.S. 2d 770 (1940). 

78 Thid., at 713 (emphasis added). 

% If the press had absolute immunity for its printing of defendant’s letter on the ground 
that it is a record libel, it would appear that defendant should possess the same immunity for 
his publication of the libel to the press. Conceivably, however, one who makes a record libel 
should be without absolute immunity for publishing it to the press. The opportunities for 
politically-motivated abuse under the opposite rule are obvious. Another answer is that news- 
papers probably do not have absolute immunity in printing record libel. See Defamation 
Immunity, 18 Univ. Chi. L. Rev. 591 (1951). Further, it does not appear that defendant’s 
letter is the sort of official record which newspapers can publish. Unlike record libel in regular 
judicial, legislative, or executive proceedings, defendant’s letter could not have been obtained 
by the press were it not for defendant’s publication to them. Thus, the argument fails that 
defendant should share the absolute immunity of the press. 





; LATENT EQUITIES 

Whether the assignee of a chose in action takes the chose subject to “latent 
equities” has been a debatable issue among scholars for over a century. Leven- 
baum v. Hanover Trust Company' presents a typical “latent equity” problem. 
1253 Mass. 19, 148 N.E. 227 (1925). 
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There, an insolvent debtor made a preferential payment to his creditor. The 
creditor deposited the payment in the defendant bank and afterward assigned 
his rights in the deposit to the plaintiff. When the plaintiff sought to claim the 
money as assignee, the trustee of the debtor notified the bank of its own interest 
in the deposit, arising out of the preferential nature of the payment, and the 
bank thereafter refused to pay the plaintiff. The plaintiff brought suit and the 
trustee intervened. The trial court awarded the deposit to the trustee. On ap- 
peal, the judgment was affirmed. The court held that the assignee of a chose in 
action took only an equitable title. Since the right of the trustee to avoid the 
preference was an equity prior in time, the trustee’s interest was superior to that 
of the assignee. 

Latent equities embrace those rights and claims which are undisclosed at the 
time of the assignment and which reside in some prior assignor or in a third 
party who is a stranger to the assignment. Early in the nineteenth century, 
Chancellor Kent took the position that latent equities should be destroyed by 
an assignment of the chose in which they attach. Kent argued that the assignee 
may not be able with the utmost diligence to discover the latent equity of a 
third party. Dean Ames defended this position in more sweeping terms in his 
classic article, ‘‘Purchaser for Value Without Notice.”* Dean Ames concluded: 
The purchaser of any right, in its nature transmissible, whether a right in rem or a 
right in personam, acquires the right free from all equities of which he had no notice at 
the time of its acquisition.‘ 

Though subsequently criticized, this view is now expressed in Section 174 of 

the Restatement of Contracts. However, in the reporter’s notes to this section, 
the following comment appears: 
Whatever may be the merit of Chancellor Kent’s reasons for the rule he laid down, the 
decisions based on the rule have commended themselves to the Reporter and his Ad- 
visers. There is a growing tendency in the law to deal with transfers of contractual 
rights according to the same rules as transfers of other kinds of property, and since an 
innocent purchaser of land or goods from a trustee acting in violation of his trust or 
from one who obtained the property fraudulently is preferred to the cestui que trust 
or defrauded party, the tendency justifies similarly preferring an innocent purchaser 
of a contractual right to one who has previously been deprived of it by fraud and to 
one for whom the right was held in trust by the assignor. It must be admitted, how- 
ever, that the weight of authority is at present opposed to that view.* 


Professor Corbin, in his recently published treatise on contracts,® takes the 
position of the Restatement on this issue. 

Professor Williston, however, has arrived at the result reached in the Hanover 
Trust case.’ It may be said from a reading of Williston’s discussion that, in his 


® Murray and Winter v. Lylburn, 2 Johns. Ch. (N.Y.) 441 (1817). 

+1 Harv. L. Rev. 1 (1887). 5 Rest., Contracts 43 (Official Draft No. 1, 1928). 
4 Ibid., at 16. * 4 Corbin, Contracts § 900 (1950). 

72 Williston, Contracts § 438 (1936). 
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view, the rule of the Hanover Trust case prevails only in those jurisdictions where 
“equitable” rather than “‘legal’’ title passes by the assignment of a chose. It is 
true that Williston makes a distinction between “ordinary” choses in action, 
which he calls “intangible,” and choses represented by documents, “the surren- 
der of which is required for the enforcement of the right.””* However, Williston’s 
broad citation of authority, as well as the fact that at present assignment of an 
“ordinary”’ chose carries “legal” title in almost all jurisdictions, indicates that 
Williston intended his principle to be one of general application and not de- 
pendent on whether a particular jurisdiction adopts the “legal” or “equitable” 
theory of title. 

It appears, therefore, that Professors Williston and Corbin are in opposition 
on these questions, for the general rule, as stated by Professor Corbin, is that 
the assignee who is a purchaser for value without notice takes the claim free 
from the equities of all others than the obligor, whether or not in tangible form.* 

A careful reading of the cases cited by Williston and Corbin leaves the reader 
in some doubt as to whether either position is well supported or even desirable. 
The cases are extremely varied both as to fact situations and as to reasoning. It 
is the purpose of this comment to discover whether a general rule—either Cor- 
bin’s or Williston’s—can be said to embrace all the decisions cited by both 
authorities, or whether a one-by-one examination of the cases reveals the exist- 
ence of independent categories needing special and individual treatment by the 
courts. 

A breakdown of Williston’s citations results in at least five distinct sub- 
groups. 

The first of these categories encompasses those cases in which the decision 
turns on the inadequacy of the assignee’s claim.’® These cases are decided on the 
particular facts involved and the legal rules or rationales employed are as varied 
as the fact situations. For example, compare Sutherland v. Reeve! and Owens v. 
Evans. 

The Reeve case was a proceeding in equity to set aside a court order confirm- 
ing an attorney’s ownership of a claim. The attorney had procured an assign- 
ment of the claim from one who held it for a limited purpose by falsely repre- 
senting that he was still the attorney of the original claimant and that he was 
authorized to prosecute the claim in the latter’s behalf. The court decided for 
the original claimant on the ground that the attorney had, in fact, continued 
from beginning to end to be the original claimant’s attorney and that, hence, the 
claim which the attorney recovered belonged to the original claimant. In this 
* Ibid., at p. 1270. 

* 4 Corbin, Contracts § 900 (1950). 


1° Tripp v. Jordan, 177 Mo. App. 339, 164 S.W. 158 (1914) (assignment of an insurance 
policy to one who had no insurable interest in the life of the insured held constructive notice of 
the insured’s interest to a subsequent purchaser of the policy); Gillette v. Murphy, 7 Okla. 
91, 54 Pac. 413 (1898) (assignee had actual notice of prior claim). 


"151 Ill. 384, 38 N.E. 130 (1894). 2 134 N.Y. 514, 31 N.E. 99 (1894). 
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case, the court imposed a constructive trust in favor of the original claimant be- 
cause of the fiduciary relationship existing between attorney and client. As a 
result of this relationship, the attorney failed to take any personal interest in 
the claim. 

In the Evans case, the assignee of a note and mortgage brought an action 
against the guarantor of the note. The guarantor argued that the assignor had 
sold the mortgage to a third party prior to the assignment to the plaintiff. The 
court ruled in favor of the guarantor that there had been a prior sale of the 
mortgage and that afterwards the assignor retained no assignable interest in the 
debt or security. The decision is buttressed by the observation that the assignee 
was not shown to be a bona fide purchaser. 

The second category encompasses those cases in which the decision turns on 
the inadequacy of the claim asserted by a third party against the assignee. This 
category is strikingly illustrated by the case of Brown v. Equitable Life Assurance 
Society.'* There the plaintiff, the owner of a life insurance policy, assigned the 
policy to H by a written assignment absolute in form, but in fact merely as 
security for a loan which H agreed to procure but failed in securing. H was al- 
lowed to remain in possession of the policy for eleven years and fraudulently as- 
signed the policy to a bank as security for a loan. The bank made the loan, rely- 
ing upon the absolute assignment from the plaintiff to H and believing that it 
was the true owner of the policy without any knowledge of equities between 
plaintiff and H. The court held that the plaintiff was negligent in delaying eleven 
years before asserting his equity and was therefore estopped by his inaction. 
Similarly, in Pearson v. Leucht,'“ the latent equity was found to be inadequate 
on the ground that the underlying allegation of fraud was without merit. In cit- 
ing these cases, Professor Williston apparently makes the questionable assump- 
tion that had the asserted equities been valid they would have prevailed simply 
because they were prior in time. It may very well be that had the facts been 
otherwise the courts in the Brown and Leucht cases would have employed the 
“priority” rationale. But as they stand, the cases invite application of the prin- 
ciples of estoppel and fraud, and any discussion of priority under such circum- 
stances is fruitless. 

The third category is composed of two cases, one from Vermont" and the 
other from Massachusetts,"* in which the law of the forum is, or was, such that 
an assignee of a chose in action takes only an equitable title. Since the latent 
equity invariably arises prior in time, the decisions in these jurisdictions rely 
upon the rule that as between two competing equities, the one that arises prior 
in time is held to be first in right. Presently, however, in all but a few jurisdic- 
tions, the assignee’s claim is recognized as “legal.” Furthermore, in the Massa- 

1375 Minn. 412, 78 N.W. 103 (1899). 

14 199 Ill. 475, 65 N.E. 363 (1902). 

% Downer v. South Royalton Bank, 39 Vt. 25 (1866). 

16 Levenbaum v. Hanover Trust Co., 253 Mass. 19, 148 N.E. 227 (1925). 
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chusetts annotations to the Restatement of Contracts, the committee expressly 
states that Section 174 of the Restatement is not the law in Massachusetts. 

The fourth category is composed of cases involving contests between sureties 
on construction bonds and lenders who take assignments of the contractor’s 
rights after creation of the surety’s well-recognized right to subrogation."’ This 
category is illustrated by Prairie State Bank v. United States,"* in which the 
court held that the claim of a surety to percentages retained by the government 
under a building contract was superior to that of an assignee lender. The deci- 
sion was in favor of the surety, not because the surety’s lien was prior in time, 
but rather on the ground that it was a surety’s lien and that the assignment to 
the bank, if allowed, would impair rights acquired by the surety through sub- 
rogation, i.e., the right of the surety to have funds held for its indemnity. 

The fifth category is limited to the single agency case of Lasser v. Philadelphia 
National Bank.'* In that case, the court held that an assignee of a distributor 
who sold goods and billed customers in his own name but was in fact the agent 
of the manufacturer took free of the manufacturer’s latent equity. It should be 
noted that in this case, as in the cases in the third category, it is the later claim- 
ant who prevailed. The case clearly moves on an agency rationale and no dis- 
cussion of “priority” is involved. 

Of the numerous cases cited by Professor Williston for the proposition that 
an assignee of a chose in action takes subject to latent equities, only six cases 
are directly in point.”® These six cases involve a common fact situation. In each 
case, one holds the chose of another in trust and thereafter assigns the chose to 
a purchaser for value without notice. A controversy then arises between the 
original holder of the chose and the purchaser, as to who has the better right. 
Both parties are innocent. Both have been tricked by the unscrupulous trustee. 
In this situation, Williston’s citations, although no more than a handful, sup- 
port the view that the original holder of the chose possesses the superior in- 
terest. 

But this result is far from satisfying, for the cases, in great degree, present a 
picture of equal blamelessness and equal merit on either side of the litigation. 
The South Carolina court, in Noland v. Law,” faced with a contest between a 
bona fide purchaser and original holder, decided in favor of the latter, using the 

17 Scarsdale National Bank & Trust Co. v. United States Fiduciary & Guaranty Co., 264 


N.Y. 159, 190 N.E. 330 (1934); First Nat. Bank v. Fidelity and Deposit Co. 65 F. 2d 959 
(C.A. 10th, 1933); Linden v, Vail, 113 N.J. Eq. 113, 166 Atl. 154 (1933). 


8 164 U.S. 227 (1896). 9 231 Pa. 189, 183 Atl. 791 (1936). 


*® Noland v. Law, 170 S.C. 345, 170 S.E. 439 (1933); Morgenthaler v. Cohen, 103 Ohio St. 
328, 132 N.E. 730 (1921); Selwyn v. Waller, 212 N.Y. 507, 106 N.E. 321 (1914); Keys v. 
Ponder, 118 Okla. 234, 226 Pac. 73 (1924); Rice v. Hearn, 109 N.C. 150, 13 S.E. 985 (1891); 
Culmer v. American Grocery Co., 21 App. Div. 556, 48 N.Y. Supp. 431 (1897). 


™ Noland v. Law, 170 S.C. 345, 170 S.E. 439 (1933). 
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“priority” rationale. The court was more than uneasy about the justice of its 
result and gallantly admitted: 

This is a very hard case, one we regret to have to decide. Either... Mrs. Noland, 
[the bona fide purchaser] or . .. Miss Caroline Law and Mrs. Elizabeth S. Dantzler 
[the original holders), by our decision, will sustain a heavy loss. All three of them are 
estimable ladies, who, unfortunately, put their trust in an unfaithful member of the 
Bar.” 

It has been shown that where fault is present on the side of one party or the 
other, the courts have employed more substantial doctrine than the “priority” 
rule, reaching just results on the grounds that the purchaser was not bona fide, 
that the original holder acted negligently or was estopped, and so on. Noland v. 
Law, which presents perhaps as pure a case of equal innocence as can be found, 
shows a court employing the “priority” rule with the utmost reluctance, con- 
scious of its formalism and lack of substance. It may be questioned whether a 
toss-up rule of justice is adequate to a situation where one of two parties must 
“sustain a heavy loss.’’ It is submitted that a realistic business community, ac- 
customed under many circumstances to “splitting the difference” for a wide 
variety of practical reasons, might well accept claim-splitting where two inno- 
cent parties are victimized by a third person. At all events, it is well to recog- 
nize that Williston’s ‘“priority’’ rule is a principle of limited and very special 
application and cannot be said to stand as an adequate generalization of the 
cases cited to support it. 

There is a well-marked tendency in the law to protect the bona fide purchas- 
er in preference to one having an equitable right only against the assignor, 
where the chose is represented by a document, the surrender of which is re- 
quired for the enforcement of the right. Familiar agency principles support this 
tendency. It is argued that if the owner of a nonnegotiable instrument clothes 
another with the usual incidents of ownership, and a third person is led thereby 
into dealing with such person as the true owner, he must be protected on the 
grounds that the original assignor is estopped from disputing the existence of 
the title which, through negligence or mistaken confidence, he caused or al- 
lowed to be vested in the party making conveyance. Professor Williston ac- 
knowledges this development in the law, but only as an exception to his general 
position. Although Professor Williston has overstated his own position on the 
authorities, his point that the necessary document cases form only a small part 
of the category of assignable choses is well taken. 

Professor Corbin has said that, “in general,” the assignee of a chose in action 
takes free of latent equities. In re-examining the cases cited by Corbin, it quickly 
becomes apparent that a majority of these cases concerns assignments of choses 
in action having a tangible form, e.g., certificates of stock,”* policies of insur- 

® Tbid., at 349 and 440. 


*8 Winter v. Montgomery Gas Light Co., 89 Ala. 544, 7 So. 773 (1889), where the court held 
that a purchaser for value from a party who was the last registered stockholder and to whom 
new certificates had been issued is not affected by rights of holders back of the registry. 
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ance,”* nonnegotiable bonds,” overdue negotiable instruments,” and tax cer- 
tificates.?” Once again, the reader is forced to the conclusion that there has been 
some selection in the citing of authority and a tendency to overgeneralize from 
a particular group of cases. The document cases, then, should be added as an 
additional subgroup if it is desired to describe the factors influencing the courts 
in their decisions. 

Other cases cited by Corbin for his general position are explicable in terms of 
several of the subcategories that have already been suggested. For example, 
DeWitt v. Van Sickle,** Livingston v. Dean,® Mullison’s Estate, and Murray v. 
Lyburn®™ are cases in which the decision turns on the inadequacy of the as- 
signee’s claim. First National Bank of Bridgeport v. Perris Irrigation District® is 
a case in which the decision turns on the inadequacy of the claim asserted 
against the assignee. 

Only two of the cases cited by Corbin are arguably in point. However, these 
cases concern a judgment* and mortgages,* and are treated, to some degree, 
as if they belonged in the category of choses in action having a tangible form. 

The remaining cases concern the priority to be afforded one of two claimants 


*4 Akin v. Security Savings and Trust Co., 157 Ore. 172, 68 P. 2d 1047 (1937), where the 
assignee of an insurance policy commenced suit to determine who had the superior right to an 
insurance policy. The Municipal Bank and Trust Company claimed the proceeds upon the 
theory that certain premiums of the policy were paid from funds the assignor wrongfully 
appropriated from it. The court held that since the assignor was in possession of the policy and 
there was nothing on its face to indicate the interest of the Trust Co. the assignee took free of 
latent equities. 


% Moore v. Holcombe, 30 Va. 597 (1832). 


% Mohr v. Byrne, 137 Cal. 87, 67 Pac. 11 (1901) where the court held that an endorsee of a 
note for valuable consideration, taking the same after maturity, does not take subject to equi- 
ties of third persons whose rights are latent and do not appear from an inspection of the note or 
the endorsement. 


27 William v. Donnelly, 54 Neb. 193, 74 N.W. 601 (1898) where the court held that the 
assignee of tax certificates took free of the equities as between assignor and third parties. 

8 29 N.J. Eq. 209 (1878). 

#2 Johns. Ch. (N.Y.) 479 (1817) where plaintiff sold land to D, taking back a mortgage 
and bond which he failed to record. Subsequently D resold portions of the land and assigned 
the mortgage and bond he received from the sale to other parties who were defendants in 
this suit. The court held that one of the assignees had notice and therefore took subject to the 
plaintiff’s equity. 

868 Pa. 212 (1871). 


1 2 Johns. Ch. (N.Y.) 441 (1817), where the court held that an earlier bill filed against the 
trustee for breach of trust was constructive notice to all the world of the cestui que trust’s 
interest. 


#107 Cal. 55, 40 Pac. 45 (1895), where the decision rested on failure of a materialman to 
give notice within the required statutory period. 


38 Appeal of Mifflin Nat. Bank, 98 Pa. 150 (1881). 


* Putnam v. Clark, 29 N.J. Eq. 412 (1878), where the language in the opinion was restricted 
to the particular type of chose involved. 
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where there has been a mistaken,® defective,* or fraudulent recording.*’ 

A breakdown of the cases cited by Professor Williston throws great doubt 
upon the notion that there is a single general rule in this area of the law. Willis- 
ton’s position is supported by few cases at best. These cases center about an 
extreme and very special fact situation. The tendency of Williston’s assertion, 
however, is to create the appearance of stability and likeness where, in fact, 
there is great variety. 

The position taken by Corbin that an assignee who is a purchaser for value 
without notice takes the claim free from the equities of all others than the 
obligor, is open to similar criticism. A breakdown of the cases cited by Professor 
Corbin reveals an indiscriminate lumping of significantly varying cases. The 
cases are selected on the basis of their holding rather than in terms of recurring 
fact situations or similarity of reasoning. The result is an imposing list of 
authorities which ostensibly support Corbin’s position but which, upon closer 
scrutiny, are seen to be distinguishable. Professors Williston and Corbin are in 
agreement that where the chose has a tangible form, such as a certificate of 
stock, a policy of insurance, or a nonnegotiable bond, a bona fide purchaser is 
preferred to one having an equitable right against the assignor. On the basis of 
these cases, Corbin goes on to assert that in all assignments of a nonnegotiable 
chose, the bona fide purchaser takes free of latent equities. Williston, on the 
other hand, indicates that where the chose is mot associated with evidentiary 
paper, the bona fide assignee of the chose takes subject to latent equities. The 
cases indicate that both Williston and Corbin have overstated their respective 
positions. 

Some of the uncertainties in this area can undoubtedly be attributed to his- 
torical rigidities in the law of assignment. Further distortions are attributable 
to the disposition of some writers to treat title as a “thing.” Finally, the com- 
pulsion to make an all-or-nothing judgment, under circumstances inviting equal 
treatment of the contending parties, imposes a restrictive formalism which may 
limit the capacity of the courts to do ultimate justice. However, general rules 
of agency and common-law fraud suffice in reaching just results in the majority 
of cases. 


% Madson v. Ballou, 63 S.D. 501, 260 N.W. 831 (1935), where a bank brought an action to 
reinstate a mortgage lien released through mistake. In reliance upon satisfaction of record, 
defendant had purchased a judgment lien on the property. The court ruled that the bank’s 
lien could be restored if the bank would reimburse the defendant. 


%¢ Congregational Church Bldg. Soc. v. Scandinavian Free Church of Tacoma, 24 Wash. 
433, 64 Pac. 750 (1901), where the court held that the assignee was not bound by his assignor’s 
knowledge of a prior, defectively recorded mortgage. 


#7 Sabatino v. D’Aloise, 107 N.J. Eq. 426, 152 Atl. 761 (1931), where the original assignor’s 
rights, not latent equities, are involved. 
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DUE PROCESS IN CRIMINAL COURTS MARTIAL 


Logically it would seem that the protection of the Bill of Rights would extend 
as well to the members of the armed forces as to their civilian compatriots. Al- 
though the court martial system is set up under Article I, Section 8 of the United 
States Constitution' while the federal court system is set up under Article III,? 
this in no way implies that while the latter is subject to such limitations as the 
Fourth through Eighth Amendments the former is unaffected by any portion of 
the Constitution. On the contrary, while the Constitution does not authorize 
direct review in the federal courts of court martial convictions, it does make 
such convictions subject to attack by habeas corpus under Article I, Section 9.* 
Further indication of the limitations imposed upon the court martial system by 
the Constitution is shown in the Fifth Amendment, where it was thought neces- 
sary to state explicitly that the requirement of grand jury indictment did not 
apply to the armed forces. The implication of this one exception is that the un- 
excepted portions of the Amendment do apply.‘ Since the power of courts mar- 
tial is admittedly limited by the availability of habeas corpus to upset their con- 
victions, how can it be said they are immune from due process? 

The United States Supreme Court has said just this by way of dictum, how- 
ever: “American citizens conscripted into the military service are thereby 
stripped of their Fifth Amendment rights.”* In cases concerning court martial 
convictions of United States citizen members of our armed forces, some federal 
courts have acted as if this statement were a valid expression of the law concern- 
ing all court martial decisions.‘ Since courts martial are tribunals of limited 
jurisdiction whose judgment carries no presumption of validity,’ collateral at- 
tack on their judgments has allowed the civil courts at least to question their 
jurisdiction.* The cases denying to servicemen the constitutional rights enjoyed 
by all other citizens are based on a narrow concept of “jurisdiction,” under 
which the only facets of the court martial into which the civil courts may in- 
quire are whether the defendant was subject to military law,’ whether the of- 

1In Clause 14, Congress is authorized ‘“To make rules for the government and regulation 
of the land and naval forces.” 

* See Winthrop, Military Law and Precedents 53 (2d ed., 1896). 

* Clause 2. See, e.g., Ex parte Milligan, 4 Wall. (U.S.) 2 (1866). 

* See Sanford v. Robbins, 115 F. 2d 435, 438 (C.A. Sth, 1940). 

§ Johnson v. Eisentrager, 339 U.S. 763, 783 (1950) (trial by military tribunal of enemy 
alien war criminals). 

* The most extreme statement of this position was made by the Court of Military 
speaking of due process. ‘‘[W]e do not bottom those rights and privileges on the Constitution. 
We base them on the laws as enacted by Congress,” and “‘we need not concern ourselves with 


the constitutional concepts.” United States v. Clay (No, 49), 1 C.M.R. 74, 77, 79 (C.M.A., 
1951). 


7 Runkle v. United States, 122 U.S. 543, 555-56 (1887). 
® McClaughry v. Deming, 186 U.S. 49 (1902). 
*In re Grimley, 137 U.S. 147 (1890). 
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fense was cognizable by court martial,'® whether the tribunal was properly con- 
vened,'! and whether the sentence was within its authority to impose.” These 
cases conflict with the basic notion that “due process,” in criminal cases at 
least, is the right of all Americans. 

As a result of this conflict, confusion exists regarding the permissible scope of 
habeas corpus attack upon court martial convictions. The best exposition of 
this confusion comes in the connected cases of Anthony v. Hunter and Arnold 
v. Cozart.* Petitioners, codefendants in the same court martial, had been sen- 
tenced to serve in different penitentiaries and had therefore petitioned different 
district courts on habeas corpus. Anthony was released on the ground that im- 
proprieties in his pretrial investigation” had constituted a denial of due process; 
it was taken for granted that habeas corpus could free one thus unconstitution- 
ally convicted. Arnold, on the other hand, was curtly remanded to custody on 
the theory that such improprieties did not deprive the court martial of jurisdic- 
tion. Although the conflict in these cases most directly concerned the importance 
of the pretrial investigation," it was also involved with the larger question of 
due process as a whole. 

More widespread evidence of the conflict between due process and the sanc- 
tity of court martial decisions appears in other current cases. A selective reading 
of these cases might lead to the conclusion that lack of due process in a court 
martial would clearly be grounds for the voiding of its judgment by a civil court 
on habeas corpus. The leadership along this road has been taken by the lower 
federal courts. Shapiro v. United States" held that a court martial decision would 
not be respected where defendant was notified of the charges only eighty min- 
utes before trial and was convicted less than five hours later. Beets ». Hunter'* 
freed petitioner because he had been defended at the court martial by incompe- 
tent and unwilling counsel. In Hicks v. Hiatt,!* had the case not been mooted 
by the army’s returning defendant to duty, habeas corpus would have voided 
a highly irregular court martial. Even when the facts of the case have not been 

1 Collins v. McDonald, 258 U.S. 416 (1922). 

" United States v. Brown, 206 U.S. 240 (1907). 

” Carter v. McClaughry, 183 U.S. 365 (1902). 

1871 F. Supp. 823 (D. Kan., 1947). 

475 F. Supp. 47 (N.D. Tex., 1948). 


% Under Article of War 70, 41 Stat. 802 (1920), a pretrial investigation was required for 
general courts martial. 

16 Tt has now been held not jurisdictional in Humphrey v. Smith, 336 U.S. 695 (1949). 

1769 F. Supp. 205 (Ct. Cl., 1947). 

1875 F. Supp. 825 (D. Kan., 1948). The case was reversed without prejudice on failure to 
exhaust administrative remedies. Hunter v. Beets, 180 F. 2d 101 (C.A. 10th, 1950), cert. 
denied, 339 U.S. 963 (1950). On review under Article of War 53, 62 Stat. 604 (1948), the mili- 
tary review board held petitioner’s allegations unfounded and opined that the district court had 
not been presented with all the facts by respondent warden. In re Beets, JAGY CM 296265, 
[1949-50] Memo. Ops. JAG Army 392. 

19 64 F. Supp. 238 (M.D. Pa., 1946). 















702 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 20 


such as to warrant release, the courts have asserted their right to grant relief in 
appropriate cases.”° 

The Supreme Court also has spoken as if accepting in principle the idea that 
habeas corpus lies to free the victim of an unconstitutionally unfair court mar- 
tial. It has strongly implied that denial of an opportunity to plead insanity in 
a court martial would be such an unconstitutional deprivation of the defend- 
ant’s rights that it would void the court martial of “jurisdiction.’”™ Similarly, 
it has held applicable the same general rule of law as is used in the civil courts 
for cases concerning necessary discontinuation of trials.” 

Unfortunately, however, even though the Supreme Court has given verbal 
approval to the principle of broad use of habeas corpus, it has not been willing 
to put this principle into practice. In Hiatt v. Brown,” the Court found no lack 
of due process in a court martial including the following errors: (1) the defend- 
ant was convicted of murder on the theory that even though he was a sentry on 
post, he was under an obligation to retreat; (2) no malice or premeditation was 
shown; (3) defense counsel was incompetent, gave no preparation to the case, 
and submitted only a token defense. The Court appeared to ignore the facts that 
had the sentry left his post he could have been court martialed under Article of 
War 86; that homicide without malice or premeditation is not murder™ save in 
felony-murder cases; and that denial of effective counsel is as bad as denial of 
all counsel.” In dismissing petitioner’s plea, the Court appeared to accept a 
narrow concept of jurisdiction. “In this case the court martial had jurisdiction 
of the person accused and the offense charged, and acted within its lawful 
powers. The correction of any errors it may have committed is for the military 
authorities.” If the court martial errors found in this case are to be ignored on 
petition for habeas corpus, it is hard to imagine any that would be considered. 

Although attempts have been made to explain away Hiatt v. Brown,” its sig- 

* Schita v. King, 133 F. 2d 283 (C.A. 8th, 1943) (incompetent defense counsel and im- 
proper admission of evidence would void conviction); Boone v. Nelson, 72 F. Supp. 807 
(D. Me., 1947), Hayes v. Hunter, 83 F. Supp. 940 (D. Kan., 1948) (absolute failure of evi- 
dence would deprive court martial of jurisdiction); Powers v. Hunter, 178 F. 2d 141 (C.A. 10th, 
1949), Benjamin v. Hunter, 169 F. 2d 512 (C.A. 10th, 1948) (sentence so long as to violate 
constitutional prohibition of cruel and unusual punishment would be void even if within 


power of court martial). Of course there are many cases where relief would most clearly be 


inappropriate, e.g., Romero v. Squier, 133 F. 2d 528 (C.A. 9th, 1943) (civilian counsel refused 
access to secret military maps). 


* Whelchel v. McDonald, 340 U.S. 122 (1950) (but court martial upheld on facts). 


® Wade v. Hunter, 336 U.S. 684, 690 (1949) (court martial upheld on facts). ‘“We see no 
reason why the same broad test should not be applied in deciding whether Court-Martial 
action runs counter to the Fifth Amendment’s provision against double jeopardy. Measured 
by the Peres rule to which we adhere, petitioner’s second Court-Martial trial was not the kind 
of double jeopardy within the intent of the Fifth Amendment.” 
#8 339 U.S. 103 (1950). 4 Bl. Comm. 198. 
% von Moltke v. Gilles, 332 U.S. 708 (1948). 
*¢ Hiatt v. Brown, 339 U.S. 103, 111 (1950). 
*7 Cf. Burns v. Lovett, 202 F. 2d 335 (App. D.C., 1952). 
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nificance quite clearly seems to be that lip service only will be paid to the ideal 
of correcting unconstitutional court martial trials by habeas corpus. Support for 
this view is contained in Burns v. Lovett,** where the allegations of unconstitu- 
tionality were at least such as to require a hearing on their veracity. Even before 
Hiatt v. Brown, some of the lower courts refused to follow the path of liberalism 
set out by their brethren, and took in both theory and practice the stand that 
courts martial are above the guarantees of the Bill of Rights. Even the Court 
of Appeals for the Second Circuit has said, “The Fifth and Sixth Amendments 
are, of course, inapplicable to a court martial.’’”* Similar ideas have been ex- 
pressed in the District Courts.*° Once the effects of Hiait v. Brown are felt in the 
lower courts, there may well be a further retrogression from the broad use of 
habeas corpus.*! 

Since the law is made up of precedent as well as logic, the solution to any 
legal conflict should be in line with both. The solution in this case certainly 
should not allow the civil courts to “virtually administer the Rules and Articles 
of War, irrespective of those to whom that duty and obligation has been con- 
fided”’** by the Constitution and pertinent statutes.** But neither does it mean 
that the Bill of Rights may be ignored. Fortunately, however, an examination 
of the statutory and common-law material dealing with the court martial sys- 
tem shows that the conflict, although serious, is unnecessary. 


I 


The background and composition of our system of military justice reveals 
that two distinct categories of offense render the soldier who commits them li- 
able to trial. One category, the “disciplinary,’’ encompasses offenses relating to 
the functioning of the army as an efficient and unified organization: offenses 
whose gravamen lies in their effect upon the service as a whole rather than upon 
those directly concerned.** Such cases, therefore, are put solely and fully under 
the court martial jurisdiction of those directly responsible for the successful 

8 202 F. 2d 335 (App. D.C., 1952), cert. granted 73 S. Ct. 284 (1952), argued Feb. 5, 


1953; (allegations of coerced confessions, suppression of evidence, unlawful detention, inter- 
ference with counsel, and attempts to suborn perjury and intimidate witnesses held insufficient 
to warrant a hearing). 

2 United States ex rel. Innes v. Crystal, 131 F. 2d 576 (C.A. 2d, 1943), citing Ex parte 
Quirin, 317 U.S. 1, 43-44 (1942). 

% E.g., Ex parte Benton, 63 F. Supp. 808 (N.D. Cal., 1945); United States ex rel. Marino v. 
Hildreth, 61 F. Supp. 667 (E.D. N.Y., 1945); In re Wrublewski, 71 F. Supp. 143 (S.D. Cal., 
1947). 

31 See, e.g., Barrett v. Steele, 181 F. 2d 500 (C.A. 8th, 1950) (allegation of complete failure 
of evidence disregarded as not jurisdictional). Cf. Wiener, The Uniform Code of Military 
Justice 186 (1950). 

*® Dynes v. Hoover, 20 How. (U.S.) 65, 82 (1858). 

33 The statute now in force is the Uniform Code of Military Justice (hereinafter cited as 
UCM)J), 64 Stat. 108 (1950), 50 U.S.C.A. § 551 et seq. (1951). 

4 Such offenses as insubordination, desertion, and dereliction of duty obviously strike at 
the root of the organization and discipline so essential to the survival of an army. 
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operation of the service.* In these “disciplinary” cases it is quite legitimate to 
say: “To those in the military or naval service of the United States the military 
law is due process.” In such a tightly knit and cohesive organization as the 
army, effective operation must of necessity depend on factors often considered 
unimportant in civilian life. Since the sole object of a disciplinary system is to 
maintain the efficiency of the service, the processes of that system must look 
first to this end and only secondarily toward that preservation of individual in- 
tegrity which is the aim of the common-law system.*’ The fact that the elements 
of military law concerning disciplinary offenses differ from the ‘“‘due process” of 
civil law means only that those responsible for the operation of the army have 
chosen those means which their experience leads them to believe will best effect 
the maintenance of discipline.** Whatever the civil courts may think of these 
procedures, such cases remain and should remain strictly under military con- 
trol, for the training and experience of civil judges is not such as would enable 
them to deal effectively with the problems of military discipline. 

A careful examination of the basic precedents limiting the scope of inquiry 
into court martial jurisdiction shows them to fall almost invariably within this 
“disciplinary” category, both by the nature of the offense and by the reasons 
given for upholding the courts martial.** Although in many of these cases con- 


%*‘'T}he common law . . . knew no distinction between citizen and soldier; so that if a 
life-guardsman deserted, he could only be sued for a breach of contract; and if he struck his 
officer, he was only liable to an indictment or an action of battery.”” 2 Campbell, Lives of the 
Chief Justices 91 (1873). 

% Reaves v. Ainsworth, 219 U.S. 296, 304 (1911). 


87 The" discipline necessary to the efficiency of the army and navy, required other and 
swifter modes of trial than are furnished by the common law courts.” Ex parte Milligan, 4 
Wall. (U.S.) 2, 123 (1866). 

%* The concept of due process under the Fifth and Fourteenth Amendments recognizes that 
different procedures may be appropriate under different conditions. See, e.g., Twining v. 
New Jersey, 211 U.S. 78 (1908); Wolf v. Colorado, 338 U.S. 25 (1949). 


%* Dynes v. Hoover, 20 How. (U.S.) 65 (1858), held that the civil courts could not void 
judgment of court martial with jurisdiction; however, the offense was attempted desertion, an 
act of purely disciplinary significance. Ex parte Reed, 100 U.S. 13, 22 (1879), denied habeas 
corpus relief to navy paymaster’s clerk convicted of malfeasance, stating, ‘‘the good order and 
efficiency of the service depend largely upon the faithful performance of their duties.” Accord: 
Johnson v. Sayre, 158 U.S. 109 (1895) (embezzlement by navy paymaster’s clerk). In Smith v. 
Whitney, 116 U.S. 167, 169, 178 (1885), a case involving ‘‘culpable inefficiency in the per- 
formance of duty,” the Supreme Court said: ‘“‘Of questions not depending upon the construc- 
tion of the statutes, but upon unwritten military law or usage, within the jurisdiction of courts 
martial, military or naval officers, from their training and experience in the service are more 
competent judges than the courts of common law.” In re Grimley, 137 U.S. 147 (1890), which 
stated that civil courts could enquire only into the jurisdiction of courts martial, concerned de- 
sertion by fraudulent enlistee. Swaim v. United States, 165 U.S. 553 (1897), dismissing a suit 
to recover pay forfeited under a court martial judgment, dealt with the catch-all ‘‘conduct to 
the prejudice of good order and military discipline” (now UCMJ Art. 134). Carter v. 
McClaughry, 183 U.S. 365, 390 (1902), a case of fraud against the government by army 
officer, held habeas corpus would not question sentence of court martial with jurisdiction. The 
Court said that the sanctity of such decisions ‘‘would seem to be essential to the maintenance 
of that discipline which renders the army efficient.” Reaves v. Ainsworth, 219 U.S. 296, 304 
(1911), saying that ‘‘the decision . . . of a military tribunal acting within the scope of its law- 
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stitutional issues were raised, they were easily disposed of either on the facts of 
the case or on recognized principles of law.“ In effect, then, all the due process 
available was that which was granted by and within the military law. 
Although “disciplinary” courts martial are generally upheld, this does not 
mean that the denial by courts martial of substantive constitutional rights will 
otherwise be permitted, for although the language used in the “disciplinary” 
cases is often general, it must nevertheless be read in the full context of the 
facts and holdings of those cases in order to constitute binding precedent. 


II 


The other category of offense, the “criminal,” is concerned with civil crimes 
committed by servicemen.“ The offenses encompassed here are those which 
have only an ancillary effect upon the service and primarily concern the persons 
directly involved. Since these are the deeds of individuals in relationship to 
other individuals, rather than those of members of an organization in relation- 
ship to that organization, few problems are raised concerning the special effect 
of such deeds upon the service. While it is true that any action of a serviceman 
reflects to some degree upon his uniform, the effect of his civil crimes upon the 
internal efficiency of the service is slight“—despite public-relations headaches.“ 
Therefore, since these offenses are of the type normally dealt with by the crimi- 
nal courts, and since no such problems of discipline are raised,as would justify 
trial by other than the traditional common-law methods, the offenders are gen- 
erally turned over to the civil authorities.“ 


ful powers cannot be reviewed,” held inviolable the findings of board of examiners convened 
to determine mental and physical qualifications of junior officers. French v. Weeks, 259 U.S. 
326 (1922), and Creary v. Weeks, 259 U.S. 336 (1922), also upheld military tribunals deter- 
mining capacity and fitness for command. 


“ Smith v. Whitney, 116 U.S. 167 (1886) (right to jury trial preserved but not expanded 
by Sixth Amendment); Carter v. McClaughry, 183 U.S. 365 (1902) (double jeopardy dis- 
posed of on facts of case); Johnson v. Sayre, 158 U.S. 109 (1895) (grand jury indictment un- 
necessary at any time for ‘‘cases arising in the land or naval forces” by the plain words of 
the Fifth Amendment); Reaves v. Ainsworth, 219 U.S. 296 (1911), French v. Weeks, 259 U.S. 
326 (1922), Creary v. Weeks, 259 U.S. 336 (1922) (military law constitutes due process re- 
garding proper procedure for administrative board). 

“ This category consists of offenses committed other than in the line of duty, such as 
robbery of a civilian. Insofar as a criminal act also constitutes a substantial breach of disci- 
pline, it could legitimately be considered in the ‘‘disciplinary” category. See note 44 infra. 

® Since ‘‘criminal” offenses do not strike directly at the organization, their effect on it is 
limited to the loss of the offender’s services during his confinement, plus the desire to emulate 
such offence roused in other members of the service. However, a proper trial is sufficiently 
likely to convict the guilty and is as good a deterrent as an improper trial, which is more 
likely to convict the innocent. 

* The fact that all members of a clearly defined minority group are blamed for the bad 
deeds of a few of their number does not give such a group the right to go beyond the criminal 
law in policing its own members. 

« At first glance, it would seem that Ex parte Mason, 105 U.S. 696, 698, 699 (1881), was 
an exception to this rule, since it concerned a court martial trial of the attempted murder of a 
civilian by a soldier. However, the case had an immediate and direct disciplinary significance, 
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The first Articles of War, promulgated in 1775,“ limited court martial power 
over crimes committed by members of the armed forces to the trial of those acts 
which actually affected good order and military discipline ;“ in such cases the 
military and the local civil courts had concurrent jurisdiction. In 1776, this con- 
current jurisdiction was specifically set forth in the Articles of War,” giving the 
civil courts “if not a supremacy of jurisdiction, at least a primary power to pro- 
ceed against military offenders violating the civil law.”* Later, again by stat- 
ute,“* courts martial were specifically given power over various nondisciplinary 
crimes committed in wartime. Prior to this statute such crimes apparently “had 
not in practice been treated as within the grant of authority to deal with them 
as prejudicial to good order and military discipline.’ Insofar as courts martial 
were used for the trial of soldier-criminals the reason was not to supplant the 
local criminal laws but to aid in their enforcement when, for any reason, the 
local courts might be unable to act upon the offender.* 

The civil courts’ “primary power to proceed” against soldier-criminals in 
peacetime was for a long time absolute; the early Articles of War unqualifiedly 
required military commanders to surrender civil offenders to the local authori- 
ties upon proper demand.* In 1916, this requirement was modified to keep with- 
in army jurisdiction those offenders against whom court martial action was al- 
ready being or had been taken.* Article of War 92 categorically forbade trial by 
court martial for murder or rape committed in the United States in peacetime. 

The effect of the foregoing Articles of War was to give the soldier-criminal in 
most cases a Civil trial necessarily conforming to the accepted civil standards of 
due process; the reason for those articles presumably lay in “‘the known hostility 
of the American People to any interference by the military with the regular ad- 


since the intended victim was a prisoner under the defendant’s guard. ‘‘[S}hooting by a soldier 
of the army standing guard over a prison, with intent to kill a prisoner confined therein, is 
not only a crime against society, but an atrocious breach of military discipline.” Moreover, 
even here the civil courts would have been given jurisdiction had they taken any steps to 
proceed against the offender. See also Neall v. United States, 118 Fed. 696 (C.A. 9th, 1902). 

#1 J. Cont. Cong. 90 (1775). These Articles and the material used in notes 47-54 infra 
and accompanying text are taken in large measure from Caldwell v. Parker, 252 U.S. 376 
(1920), and Winthrop, op. cit.supra note 2, at 11-15. 

# Cf. Re Stubbs, 133 Fed. 1012 (C.C. Wash., 1905) (soldier shot and wounded a comrade 
while on duty). 

471 J. Cont. Cong. 435, 482 (1776). 

4 Caldwell v. Parker, 252 U.S. 376, 382 (1920). # 12 Stat. 736 (1863). 

Caldwell v. Parker, 252 U.S. 376, 383 (1920). 

® Tbid., at 386. The local courts might be closed because of the existence of martial law or 
military operations. Winthrop, op. cit. supra note 2, at 1033. 

®@ Code of 1776, Art. 1, § 10, 1 J. Cont. Cong. 435, 482 (1776); Arts. 33, 99, 2 Stat. 359 
(1806); Art. 59, Rev. Stat. § 1342 (1878). 

% Art. 74, 39 Stat. 662 (1916). Cf. McKittrick v. Brown, 337 Mo. 281, 85 S.W. 2d 385 
(1935). 
4 41 Stat. 787 (1920). 
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ministration of justice in the civil courts.” Under the new Uniform Code of 
Military Justice, however, surrender of an offender to the civil authorities is 
not made mandatory by statute, but is left dependent upon administrative 
regulations.*” Moreover, there is a group of criminal cases where the offender 
must necessarily be tried by court martial, but where his right to the protection 
of due process should remain—criminal offenses by United States servicemen 
in foreign countries.** Our courts have always taken the view that such cases 
must be tried by court martial rather than by the foreign courts." Yet, although 
such crimes have a somewhat greater disciplinary significance than if committed 
at home, they appear to remain basically within the “criminal” category.” The 
large number of American servicemen now stationed overseas, plus the fact that 
the Code makes the major civil crimes court martial offenses," means that the 
soldier-criminal no longer has the same rights as before to a civil trial with its 
concomitant of due process. Only by insisting on due process in criminal 
courts martial can the courts create equivalent rights. Since the services, of neces- 
sity, strive for uniformity, this may well result in an extension of due process 
by the armed forces to “disciplinary” courts martial as well—a not undesirable 
result. 
TI 

The contrast between the traditional treatment of “criminal” offenses, which 
were seldom left to court martial when a civil court was available, and that of 
“disciplinary” cases, where sole and complete court martial jurisdiction has 
never been challenged, reinforces the conclusion that these two basic categories 
do exist within the court martial field. By making use of these categories, the 
conflict between ‘‘due process” and the precedent-based inviolability of court 
martial decisions can be resolved. Now that a hundred years of precedent based 
on the exigencies of maintaining military discipline have sealed off the “disci- 
plinary” cases from substantial interference by the civil courts, the military 
must there be trusted to temper efficiency with justice. The criminal cases, how- 

% Coleman v. Tennessee, 97 U.S. 509, 514 (1878). See also United States v. Matthews, 
49 F. Supp. 203 (M.D. Ala., 1943). 

5¢ Op. cit. supra note 33. 


57 UCM] Art. 14. The present regulations state as a matter of policy that civil offenders 
should be surrendered unless the best interest of the service would be prejudiced thereby. 
Army Regs. 600-320 C 1. Cf. Wiener, op. cit. supra note 31, at 5, 62-63. 

58 Of course such combat offenses as looting are purely disciplinary. 

8° Schooner Exchange v. M’Faddon, 7 Cranch (U.S.) 116 (1812). 


See text and notes at notes 42 and 43 supra. In addition, one of the finest aspects of Ameri- 
can life is the system of justice that gives every man a fair trial—this we should not fear to 
reveal to both friend and foe in other lands. 

#1 UCMJ Arts. 118-31. See also Wiener, op. cit. supra note 31, at 21-22; Index and Legis- 
lative History of UCMJ, House Hearings 1237 ff. 


6 Contemporary recognition of the dichotomy is contained in both American and British 
legal periodicals: Holtzoff, Administration of Justice in the U.S. Army, 22 N.Y.U.L.Q.Rev. 1, 
2 (1947); Griffith, Justice and the Army, 10 Modern L. Rev. 292, 300-303 (1947). 
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ever, have always been subject in one way or another to a large measure of 
civilian influence. Since no valid reason exists for removing this influence, it 
would seem appropriate that it be exercised through a standard of collateral at- 
tack requiring the same due process for court martial trial of soldier-criminals 
as is necessary in the civil trial of all criminals. 

Such an extension of due process is suggested by Grafton v. United States:* 
Congress, by express constitutional provision, has the power to prescribe rules for the 
government and regulation of the Army, but these rules must be interpreted in connec- 
tion with the prohibition against a man’s being put twice in jeopardy for the same of- 
fense. The former provision must not be so interpreted as to nullify the latter. 

Or, as was more recently stated“ 

We think this basic guarantee of fairness afforded by the due process clause of the 
fifth amendment applies to a defendant in criminal proceedings in a federal military 
court as well as in a federal civil court. An individual does not cease to be a person 


within the protection of the fifth amendment of the Constitution because he has joined 
the nation’s armed forces. 


The decisive rejection of writs of certiorari and prohibition as means of col- 
lateral attack® has left habeas corpus as the major weapon for overturning court 
martial judgments in the civil courts.” The writ of habeas corpus remains sub- 
ject to the limitation that it will not, in general, support consideration of the 
guilt or innocence of the accused or the procedure at the trial, but will lie only 
to determine the “jurisdiction” of the court. The concept of jurisdiction in 
civil cases, however, appears to have been expanded to include substantial com- 
pliance with the constitutional rights of the accused. 

In the federal civil court system it is settled by clear statutory mandate that 
habeas corpus will free the victim of an unconstitutionally conducted trial.” 
The tie-in between constitutionality and jurisdiction was well expressed in 
Johnson v. Zerbst:** 


A court’s jurisdiction at the beginning of trial may be lost “in the course of the proceed- 
ings” due to failure to complete the court . . . by providing counsel for an accused. . . . 
If this requirement of the Sixth Amendment is not complied with, the court no longer 
has jurisdiction to proceed. The judgment of conviction pronounced by a court without 


* 206 U.S. 333, 352 (1907). See also Sweeney v. Hiatt, 89 F. Supp. 416 (N.D. Ga., 1949). 
*4 United States ex rel. Innes v. Hiatt, 141 F. 2d 664 (C.A. 3d, 1944). 


® In re Vidal, 179 U.S. 126 (1900); Smith v. Whitney, 116 U.S. 167 (1886); cf. Winthrop, 
op. cit. supra note 2, at 55-60. 

*¢ Suit in the Court of Claims for forfeited pay is another remedy. Shapiro v. United States, 
69 F. Supp. 205 (Ct. Cl., 1947). 

*? Petitioner must first have exhausted his other remedies. Gusik v. Schilder, 340 U.S. 128 
(1950). And habeas corpus will only free one held in physical as against moral restraint. Wales 
v. Whitney, 114 U.S. 564 (1885). Nor can habeas corpus grant an honorable or void a dishonor- 
able discharge. Miller v. Commanding Officer, 57 F. Supp. 884 (N.D. Tex., 1944). 

14 Stat. 385 (1867), as amended, 28 U.S.C.A. § 2241(c)(3) (1950). In re Nielson, 131 
U.S. 176, 182 (1889). 

* 304 U.S. 458, 468 (1938). 








| 
| 
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jurisdiction is void, and one imprisoned thereunder may obtain release by habeas 
corpus. 

Even in the sphere of federal-state court relations, 

the use of the writ [of habeas corpus] in the federal courts to test the constitutiona] 
validity of a conviction for crime is not restricted to those cases where the judgment 
of conviction is void for want of jurisdiction of the trial court to render it. It extends 
also to those exceptional cases where the conviction has been in disregard of the con- 
stitutional rights of the accused, and where the writ is the only effective means of pre- 
serving his rights.” 

Therefore, it seems clear that habeas corpus review of unconstitutional civil 
trials has become an accepted method of protection for the victims of such 
trials. Even where (state) corrective judicial procedure is provided for, federal 
habeas corpus action will serve to correct error made therein with regard to the 
constitutional question.” 


The question of what constitutes a denial of due process in “criminal” court 


martial cases is one that can be answered only on the facts of each individual 
case.” 


As applied to a criminal trial [in State courts under the Fourteenth Amendment] denial 
of due process is the failure to observe that fundamental fairness essential to the very 
concept of justice. In order to declare a denial of it we must find that the absence of 
that fairness fatally infected the trial; the acts complained of must be of such quality 
as necessarily prevents a fair trial.” 


This differs from the rule set forth in Reaves v. Ainsworth" that ‘‘to those in the 
military or naval service of the United States the military law is due process.” 
This does not necessarily indicate a conflict, for the Articles of War and military 
precedents require, in theory at least, all elements essential to fairness.” How- 
ever, even if there were such a conflict, constitutional considerations should 
take precedence over even the broad wording—as distinguished from the nar- 
row holding—of the Reaves case. The Supreme Court has held the constitutional 
right to counsel dependent not on the normal (state) procedures, but on the fun- 


 Waley v. Johnston, 316 U.S. 101, 104-5 (1942). 
™ Williams v. Kaiser, 323 U.S. 471 (1945). 


™ Many of the elements of an unconstitutional trial have been recognized and proscribed 
in holding or dicta by the Supreme Court in habeas corpus attack on both state and federal 
convictions. Mooney v. Holohan, 294 U.S. 103, 112 (1935) (testimony known by prosecutor 
to be materially perjured); Walker v. Johnston, 312 U.S. 275 (1941) (absence of counsel unless 
intelligently waived); von Moltke v. Gilles, 332 U.S. 708 (1948) (plea of guilty obtained by 
trickery); in re Oliver, 333 U.S. 257 (1948) (secret trial); Watts v. Indiana, 338 U.S, 49 (1949) 
(coerced confession); Moore v. Dempsey, 261 U.S. 86 (1923) (mob hysteria); Pyle v. Kansas, 
317 U.S. 213 (1942) (suppression of favorable evidence); Ex parte Nielson, 131 U.S. 176 
(1889) (double jeopardy). 

7 Lisenba v. California, 314 U.S. 219, 236 (1941). Cf. Lewis v. Sanford, 79 F. Supp. 77, 78 
(N.D. Ga., 1948); Kuykendall v. Hunter, 187 F. 2d 545 (C.A. 10th, 1951). 

™ 219 U.S. 296, 304 (1911). 


% See, e.g., UCMJ Arts. 31, 32, 34, 35, 37, 38, 40, 41, 44, 46, 97, 98. 
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damental fairness notions of due process.” Of course the basic uncertainty as to 
what facts actually amount to a denial of fundamental fairness does much to 
confuse the issue of just when habeas corpus should lie, but once the courts ac- 
cept the principle that an unconstitutional court martial will not be respected, 
fixing the details of what constitutes a fatal defect will not be difficult. 


IV 


In conclusion, it seems that much of the confusion and uncertainty concern- 
ing habeas corpus review of “criminal” courts martial can be removed without 
violating either precedent, justice, or logic. There are clearly two categories of 
court martial offense, “disciplinary” and “criminal.” The unique factors re- 
quiring trial under military standards of due process affect only the former—in 
the latter the basic factors are those also extant in civil trials. Although the lan- 
guage of the basic precedent cases is often general, examination of their facts and 
holdings shows that they almost invariably fall within the “disciplinary” cate- 
gory, and are not on their reasoning applicable to “criminal” cases; thus the lat- 
ter may be decided on the same logical grounds as criminal due process cases in 
the civil courts, unaffected by the precedents which so greatly limit collateral at- 
tack on “disciplinary” convictions. Courts martial, although separate from the 
civil court system, are not exempted from the Bill of Rights, and the expanded 
writ of habeas corpus is widely used to void unconstitutional convictions. There- 
fore, not only should it be uneasily stated that habeas corpus can free the victim 
of an unconstitutional court martial; it should be firmly stated as the rule and 
so held in appropriate cases. 


7 Wade v. Mayo, 334 U.S. 672 (1948). 


SHAM MARRIAGES 


In the recent federal case of United States ». Lutwak,' several aliens and Amer- 
ican citizens were prosecuted for conspiring to violate Sections 18Ca and 220(c) 
of Title 8 of the United States Code,’ each of which provisions forbids obtain- 
ing entry into the United States by willfully false or misleading representations, 
statements, or documents required by the immigration laws; and for defrauding 
the United States of its governmental functions and its immigration laws. Three 
American citizens had participated in marriage ceremonies with the aliens in 
order that the latter would be eligible for admission into the United States under 
the War Brides Act of 1945.* Upon a finding that the parties had agreed not to 


1195 F. 2d 748 (C.A. 7th, 1952), aff’d, Lutwak v. United States, 344 U.S. 604 (1953). 

245 Stat. 1551 (1929), 8 U.S.C.A. § 180a (1942), makes it a misdemeanor to obtain entry 
into the United States by a willfully false or misleading representation or the willful conceal- 
ment of a material fact. 43 Stat. 165 (1924), 8 U.S.C.A. § 220(c) (1942), provides for a maxi- 
mum fine of $10,000 or a maximum imprisonment for five years or both for knowingly making 
under oath any false statement, affidavit, or other document required by the immigration 
laws or regulations prescribed thereunder. 

* 59 Stat. 659 (1945), 8 U.S.C.A. §§ 232-36 (Supp., 1952), dealing with admission of alien 
spouses and minor children of citizen members of the armed forces during World War II. 
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be “really” married to each other but merely to use the marriage certificates to 
obtain admission of the aliens, the District Court and the Court of Appeals 
found the marriages invalid, the parties inadmissible, and the accused guilty as 
charged.‘ The Supreme Court upheld the conviction without deeming it neces- 
sary to pass upon the validity of the marriages. Mr. Justice Minton, speaking 
for the majority, said, ‘““We do not believe that the validity of the marriages is 
material. ... We consider the marriage ceremonies only as a part of the con- 
spiracy to defraud the United States. . . . [By the War Brides Act] Congress did 
not intend to provide aliens with an easy means of circumventing the quota sys- 
tem by fake marriages in which neither of the parties ever intended to enter into 
the marriage relationship. . . .”* Mr. Justice Jackson, with whom Mr. Justice 
Black and Mr. Justice Frankfurter concurred, dissented on the ground that the 
validity or invalidity of the marriages should have been determinative. “If the 
parties were validly married, even though the marriage is a sordid one, we 
should suppose that would end the case. . . . Marriages of convenience are not 
uncommon and it cannot be that we would hold it a fraud for one who has con- 
tracted a marriage not forbidden by law to represent himself as wedded. . . .’””* 

By interpreting the word “marriage” in the War Brides Act to exclude cer- 
tain types of marriage irrespective of their validity, the Court avoided the ques- 
tion of the legal effects of a marriage ceremony where the parties to it do not 
have the normal marital intent. 


The relationship of matrimony, which is initiated by a contract,’ constitutes, 
when validly concluded, a “bundle” of rights, duties, and other incidents, such 
as the mutual duty of marital fidelity, the duty of the husband to support the 
wife and legitimate children of the marriage, or the parties’ incompetency to 
testify against each other.* While some of the property incidents of marriage may 
be exluded by an antenuptial or postnuptial settlement made between the par- 


‘ Four of the defendants participated in the alleged sham ceremonies. Two of these were 
dismissed by the court upon a finding that their marriage had been consummated and that 
there was no proof that it had been intended merely as a sham. The fifth defendant, Regina 
Treitler, did not participate in a marriage ceremony, but she organized and participated in the 
alleged conspiracy to defraud the United States. 

The case also involved the question of the admissibility as evidence of the adverse testi- 
mony of the alleged spouse of the defendant when the validity of the marriage was in ques- 
tion, and the admissibility of certain evidence tending to prove an alleged conspiracy. As to 
the admissibility of the alleged spouse’s testimony, see Role of Judge Where Preliminary 
Question of Competency Coincides with Ultimate Issue: The Lutwak Case, 20 Univ. Chi. L. 
Rev. 313 (1953). 


§ 344 U.S. at 611. $344 U.S. at 621. 


7 At common law, this contract may be concluded informally, but the statutes of a majority 
of the states today require that its conclusion be “‘celebrated’’ before some designated official, 
usually a justice of the peace or a minister of a religious congregation. 


* Other such incidents are: the incapacity of either party to enter upon a marriage relation 
with any third party as long as the marriage continues to exist; the parties’ mutual rights 
of dower, homestead, and the surviving spouse’s award; each party’s expectation of an in- 
testate or indefeasible share in the other’s estate at death; the protected nature of the relation- 
ship against interference by third parties, etc. 
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ties, the other incidents may not. Thus, the parties have to take marriage as it is 
or leave it, and for this reason it is often said that marriage is a “status.” 

In the normal situation, the parties intend to create, or at least accept, the 
marriage relationship with all its inexcludible incidents. Sometimes, however, 
the parties to a marriage ceremony have a more limited intent. One or both of 
the parties may wish to exclude some or all of these inexcludible incidents, or 
may even intend not to be “really” married at all.* The “abnormal” intent may 
manifest itself in several distinct situations. 

Sometimes both parties to a marriage ceremony intend to be “really” married 
but try to exclude from their relationship one or more of those incidents which 
are not excludible in a valid marriage. In such a case, has a marriage been creat- 
ed in which these incidents will be enforced in spite of the parties’ contrary in- 
tention, or shall it be held that no marriage has arisen at all? This situation must 
be distinguished from the “mock” or “jest” marriage, in which neither party in- 
tends to produce any of the incidents or even to create the appearance of a mar- 
riage. The parties go through the ceremony with the expectation that the lack 
of intention to be married will be obvious, and that no one will mistake the 
“jest” or play for a ceremony of marriage seriously meant. Finally, the parties 
to the ceremony may be in agreement that, while they do not “really” wish to 
be married, they desire to create the appearance of a marriage for some particu- 
lar purpose, e.g., to legitimate a child, to obtain a tax advantage, or to obtain 
entry into the United States. It is only to this situation that the term “sham” 
should be applied.'® 

While it is possible to draw theoretical lines between these various situations, 
it is not always easy, in a particular case, to clearly ascertain those facts which 
are essential for its proper classification. Often, or perhaps in most cases, the 
parties may, indeed, not have been clear themselves as to whether they wished 
to be “really” married for a particular purpose, or not to be “really” married at 
all and only to pretend that they are in order to achieve their purpose. 

Thus, it is no cause for wonder that the courts have often failed to make the 
distinctions just outlined and that their decisions have been contradictory. In 
the majority of cases, however, the courts have held sham marriages to have 


* This comment will not deal with the situation where only one party has an “abnormal’’ 
intent, while the other party’s intent is “‘normal.’’ Relying upon the contract principles applica- 
ble to these situations, it has never been doubted that in such cases a valid marriage results. 


1° Application of the term “sham marriage’’ to other types of limited-intent marriages, 
primarily to jest marriages, has resulted in an unfortunate confusion of the separate legal! 
doctrine applicable to the different types of marriages in question, e.g., McClurg v. Terry, 
21 N.J. Eq. 225 (1870), a jest marriage case often cited as a sham marriage authority; Hand 
v. Berry, 170 Ga. 743, 154 S.E. 239 (1930), where the validity of a jest marriage was upheld 
without consideration of the ‘‘unserious”’ nature of the marriage in contrast to other types of 
lack of intent. For the distinction between jest transactions and sham transactious in the law 
of contracts, see 1 Page, Contracts §§ 79, 80, and 82 (1920). 
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produced the regular marital relationship, thus imposing the tie of marriage 
upon parties who have never intended to assume it." 

Some courts have gone so far as to hold that a binding marriage results from 
the mere fact that parties have participated in the marriage ceremony. In 
McKinney v. Clark, a judgment creditor of the “wife” petitioned for annul- 
ment" in order to be able to levy execution upon certain real estate held by the 
“wife” for life or as long as she would remain a widow. The widow had partici- 
pated in a marriage ceremony two days prior to the date set for the sheriff’s sale 
and it was shown that the ceremony had been performed for the sole purpose of 
terminating the widow’s estate and thereby defeating the creditor. The parties 
to the ceremony never lived together as husband and wife. Nevertheless, the 
court held that a marriage had been created, declaring that the mere consent of 
the parties to exchange the words of marriage vows at the ceremony suffices to 
create a binding marriage. The same reasoning was applied in deVries v. de- 
Vries,“ a case in which the “wife” sought annulment of a marriage concluded 
solely to secure her release from an employment contract and entered into with 
the understanding that no cohabitation was to follow.” 

In Hanson v. Hanson,'* where the ceremony was gone through merely for the 
purpose of enabling the husband to retain his employment and secure an in- 
crease in salary, the wife’s petition for annulment was refused. The ratio deci- 
dendi was that “the annulment of a marriage otherwise legal and binding upon 
mere proof that the parties agreed beforehand to have it annulled would destroy 
the dignity and lessen the importance of the marriage relation.”’’ One court 
deemed the interest of society in maintaining a marriage status so great as to 
warrant the upholding of even a jest marriage.'* This marriage between teen- 

1 With respect to jest marriages, the prevailing rule is that no valid marriage results. This 


conclusion is often reached without consideration of the distinction between jest and sham 
marriages. See note 10 supra. 


2 2 Swan (32 Tenn.) 321 (1852). 


18 The term ‘“‘annulment”’ is often incorrectly applied in sham marriage cases. A decree of 
annulment retroactively voids the marriage ab initio; the marriage is, however, considered to 
have existed until the decree. A declaration of nullity simply declares that there is no marriage 
and, after such declaration, it is considered that a marriage never existed. Since, in a sham 
marriage held invalid, the parties never entered into the marriage contract, no marriage ever 
existed. A declaration of nullity, rather than a decree of annulment, should therefore be granted 
jn such a case. 

4 195 Ill. App. 4 (1915). See also Franklin v. Franklin, 154 Mass. 515, 28 N.E. 681 (1891). 


% Though there is a distinction between the cases where the action for declaration of nul- 
lity is brought by a party to the marriage and those where it is brought by a third party, the 
courts have not considered the possibility of treating the cases differently. 

16 287 Mass. 154, 191 N.E. 673 (1934). 

17 287 Mass. at 160, 191 N.E. at 676. Accord: Delfino v. Delfino, 35 N.Y.S. 2d 693 (S. Ct., 
1942). Cf. Anonymous v. Anonymous, 49 N.Y.S. 2d 314 (1944). See also Campbell v. Moore, 
189 S.C. 497, 1 S.E. 2d 784 (1939); Schibi v. Schibi, 136 Conn. 196, 69 A. 2d 831 (1949). 

18 Hand v. Berry, 170 Ga. 743, 154 S.E. 239 (1930). 
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agers had resulted from a dare at an “hilarious” party, and it may be doubted 
that the interest of society was furthered by enforcing it. What these courts 
seem to express is the policy that marriage is a matter of too great a social con- 
cern to be toyed with. 

One of the main concerns of society in upholding marriages is that offspring 
of such marriages be legitimate. That this policy looks to the interest of society 
rather than to that of the child was expressed in Bove v. Pinciotti, where the 
court refused to grant a declaration of nullity because the effect of such a decla- 
ration would have been to bastardize the expected child, whose legitimacy pro- 
vided the only motive for the marriage. Even the fact that the child had been 
stillborn prior to the bringing of the action did not affect the decision. Accord- 
ing to the court, “the law considered them [the parties] as potential parents [at 
the time of the ceremony] and fastened that status [of marriage] upon them 
whether they wanted it or not,”’ which status then became final.?° 

Shying away from a flat declaration that the relationship of marriage is creat- 
ed by the mere marriage ceremony and irrespective of any marital intent, in 
Franklin v. Franklin. the court declared that a preliminary agreement of the 
parties not to enter into the marriage relationship would be void as against pub- 
lic policy. The marriage, concluded solely to legitimatize a child was thus held 
to be binding. 

Some courts which require that “marital intent” is necessary for the forma- 
tion of the marital status have gone to great length in finding the factual exist- 
ence of such intent. In Campbell v. Moore,™ a written agreement that the parties 
would not live together and that neither would defend an annulment action 
brought by the other was held not to preclude the existence of marital intent. 

Other courts which seemingly require marital intent for the formation of the 
marital status have held that such intent need not actually be found but can be 
presumed as a matter of fact. The purpose of the parties which gave rise to the 
presumption of intent in Schibi v. Schibi*® was the legitimation of a child. In 
Wagner v. Wagner,” where a similar presumption was used to uphold the exist- 


19 46 Pa. D. & C. 159 (1942). See also Erickson v. Erickson, 48 N.Y.S. 2d 588 (S. Ct., 1944). 


2 Tbid., at 163. But see Campbell v. Moore, 189 S.C. 497, 1 S.E. 2d 784 (1939), where the 
court spoke of the “third party interest’’ of the child itself; and Conley v. Conley, 14 Ohio 
Supp. 22 (1943), where the court granted a declaration of nullity, saying that the main pur- 
pose for upholding marriages concluded solely to legitimatize a child was the interest of the child, 
which was, in that case, safeguarded by the Ohio “‘saving statute.’’ 

% 154 Mass. 515, 28 N.E. 681 (1891). 


2 But see Osgood v. Moore, 38 Pa. D. & C. 263 (1940), where the court held that an 
express agreement in writing that no marriage was to result would negative the marriage 
contract, since the policy of maintaining marriages was not so strong as to render nugatory 
an express agreement to the contrary. 

23 189 S.C. 497, 1 S.E. 2d 784 (1939). 

%4 The court also justified its conclusion by the policy consideration of the importance of 
the marriage status. 

% 136 Conn. 196, 69 A. 2d 831 (1949). %6 59 Pa. D. & C. 90 (1947). 
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ence of a marital status, an elaborate rationale was used to explain the presump- 
tion. The court reasoned that since a child can be legitimate only if there has 
been a valid marriage and since the parties intended that the child be legitimate, 
they must also have intended to enter into a valid marriage.” These courts thus 
derive from the purpose pursued by the parties the conclusive presumption that 
they must have intended to create the status of matrimony rather than go 
through a mere sham ceremony.” 


In a minority of the cases, ceremonies devoid of the marital intent have been 
held not to result in the relationship of marriage. Marriage, being a contract, 
is said to require for its valid conclusion the intention of the parties to enter 
upon the marriage relationship.” In Dorgeloh v. Murtha,** petitioner sought an- 
nulment of a marriage entered into when she was thirteen years old and con- 
cluded only to enable her to sign a theatrical employment contract without the 
necessity of consent by her absent parents. An elderly landlady had arranged 
the ceremony between petitioner and a man she had seen only once before. They 
parted immediately after the ceremony and did not meet again. Both parties 
subsequently remarried and so would have been bigamists had the court not 
held the original marriage invalid. The court declared that marriage, a civil con- 
tract, requires consent in the sense of a “meeting of the minds.”™ Similarly, in 
McClurg v. Terry,® the court said that “[m]Jere words without any intention cor- 
responding to them, will not make a marriage or any other civil contract.” 

In Stone v. Stone,** contract rules were used to declare void a sham marriage, 
and it was pointed out that this result was not against public policy because so- 
ciety had nothing to gain from enforcing such a marriage.** Here, a petition for 
declaration of nullity was brought by a “husband” who had married the amour 
of his younger brother after the latter’s flight. It had been agreed between the 
parties that the marriage would not be consummated and that its sole purpose 


27 To substantiate the presumption the court, in a dictum, also used testimony that the 
“thusband’’ had before the marriage ceremony spoken of obtaining a ‘“‘divorce’’ after the 
child was born. 

* Cf. Anonymous v. Anonymous, 49 N.Y.S. 2d 314 (S. Ct., 1944). 

** In the English ecclesiastical courts and in the canon law, strict contract rules are applied 
to the formation of the marital relationship and consent of the parties to enter into this relation- 
ship is essential for a valid marriage. Canons 1081, 1086. See also 2 Bouscaren, Canon Law 
Digest 301 et seq. 

% 156 N.Y.S. 2d 181 (S. Ct., 1945). 


* The court also seems to have been impressed by the fact that a contrary result would 
have declared two bona fide marriages bigamous because of the unsuspecting actions of 
a child under the influence of an ‘‘old spinster.’’ 

#21 N.J. Eq. 225 (1870). 


33 Thid., at 227. The case involved a jest marriage rather than a sham marriage. The courts, 
however, failing to make the distinction, have often cited the case as the leading authority for 
the position that sham marriages are void. See note 10 supra. 

% 159 Fla. 624, 32 So. 2d 278 (1947). 


* To reach this result, the court drew the perhaps imperfect analogy between a sham mar- 
riage and one induced by fraud. 
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was “to give the [unborn] child a name.”* A later case, Amsden v. Amsden," 
used the same contract rationale to declare void a sham marriage, likewise 
undertaken to legitimate a child, and then pointed out that not only was this 
result not against public policy, but that the contrary result would be.** 

There are two sham marriage cases involving the federal immigration laws. 
In United States v. Rubensiein,* a prosecution for an alleged conspiracy to de- 
fraud the United States, an alien, in the United States on a temporary visa, 
hired defendant as her attorney and, at defendant’s suggestion, went through a 
marriage ceremony with a man whom defendant had procured for that purpose; 
she thereby intended to become eligible for a permanent visa as the wife of an 
American citizen. Judge Learned Hand decided that the marriage, a contract, 
lacked the necessary consent of the parties and was therefore void. Thus the de- 
fendant was found guilty as charged. In a dictum, Judge Learned Hand also 
pointed out that, since the immigration statutes are concerned primarily with 
certainty of support for the alien, suppression of the fact that the parties “intend 
that that responsibility [of support] shall end as soon as possible’’*® may be an 
evasion of the statutes even though the marriage be valid. In the Luéwak case, 
the Court of Appeals followed the holding of United States v. Rubenstein, but the 
Supreme Court, although reaching the same result, went beyond the Court of 
Appeals and adopted Judge Learned Hand’s dictum that the question of the 
validity of the marriage was not even in issue. 

It is firmly established, then, that one of the basic requirements for the crea- 
tion of a marriage is consent, but the law has not decided which of the incidents 
of marriage must be contemplated by this consent. Is it sufficient that the par- 
ties voluntarily go through the ceremony or is it necessary that they intend to 
create the marital status with all its incidents? The weight to be given to the 
parties’ intent in regard to the formation of the marriage relationship is ulti- 
mately a question of the policy of society concerning the value and position of 
the marital status. There are two fundamental approaches to this policy ques- 

% See also Conley v. Conley, 14 Ohio Supp. 22 (1943). The fact that the marriage, after 
the birth of the child, had “‘served its purpose”’ is caused by the now almost universal ‘‘saving 
statutes,”’ which provide that a child is born legitimately if it is born of parents who, before 
its birth, participated in a marriage ceremony. Some states also provide for the legitimacy of 
the child if its parents participated in a ceremony subsequent to its birth. For a collection of 
these saving statutes, see Jacobs and Goebel, Cases and Materials on Domestic Relations 1075 
et seq. (3d ed., 1952). In the light of the saving statutes, the argument used for upholding sham 


marriage—that the interest of the child necessitates such a conclusion—seems to lose much of 
its force. See note 20 supra. 


#7110 N.Y.S. 2d 307 (S. Ct., 1952). 


8 The court said that “‘a marriage under the circumstances here disclosed clearly offends the 
sanctity and recognized purpose of the marital relationship....If...the marriage [is] 
found valid, it will exist in name only and serve no good purpose, while the parties will be 
prevented from marrying again and possibly establishing homes where true love and happiness 
may prevail.”’ Ibid., at 309-10. For a similar argument, see Crouch v. Wartenberg, 91 W. Va. 
91, 112 S.E. 234 (1922). 


#151 F. 2d 915 (C.A. 2d, 1945).  Thid., at 918. 
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tion. It has been contended that marriage is of such serious import to society that 
the law should not permit people to toy with it or to use it as a contrivance for 
deceptive schemes. This is the position taken by a number of civil law jurisdic- 
tions.“ Under this system, the parties are absolutely bound to the marital 
status if a ceremony has taken place. The opposite result, found in the canon 
law,® is based upon the argument that the high position of dignity and impor- 
tance which should be accorded to the sacrament of marriage will not tolerate 
the enforcement of the marital rights and duties when the parties did not intend 
marriage. Moreover, it has been said that, instead of becoming a valuable asset 
to society, these marriages will become a detriment by preventing the parties 
from entering into more satisfactory unions; and that perpetuating such mar- 
riages will prove injurious to the stability of the family. 

“ E.g., German Civil Code, BGB § 1323, which, because of the special nature of the 


marriage relation, specifically exempts sham marriage contracts from simulated transac- 
tions, void under BGB § 117. 


®@ See note 29 supra. 


METHODS OF INVESTIGATING MUNICIPAL CORRUPTION 

Every time I attempted to trace to its sources the political corruption of a city 
ring, the stream of pollution branched off in the most unexpected directions and spread 
out in a network of veins and arteries so complex that hardly any part of the body 
politic seemed clear of it. It flowed out of the majority party into the minority; out 
of politics into vice and crime; out of business into politics, and back into business; 
from the boss, down through the police to the prostitute, and up through the practice 
of law into the courts; and big throbbing arteries ran out through the country over the 

State to the Nation—and back. No wonder cities can’t get municipal reform! 
—Lincoln Steffens* 


A full-scale attack on municipal crime and corruption involves at least three 
aspects: (1) investigation to find the facts; (2) punishment of the guilty parties 
by criminal prosecution or by removal from office; and (3) action—legislative, 
political, or otherwise—to prevent recurrence of the offenses. 

It is the purpose of this comment to survey the various investigative, fact- 
finding agencies that have been employed to deal with problems of corruption 
in our cities. As bearing on the effectiveness of these agencies, the following 
points will be considered: the range of subject matter which the agency can in- 
vestigate; the time and money at the agency’s disposal; the freedom from out- 
side control with which the agency can determine its course of inquiry; the 
power of the agency to hold hearings, and subpoena witnesses and records; and 
the availability of sanctions against dishonest testimony. The degree to which 
the agency can utilize the facts found to punish guilty parties and to prevent re- 
currence of the offenses will also be discussed. A detailed analysis of the legal 


* Steffens, The Struggle for Self-Government 3 (1906). 
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problems raised by the operation of these agencies is beyond the scope of this 
comment. 

I 
Federal Legislative Committee 


The variety of subject matter open to investigation by a federal legislative 
committee will be defined in terms of both legislative authorization and  n 
stitutional limitations. The scope of the legislative authorization can be quite 
broad. For example, the resolution establishing the Special Committee to Inves- 
tigate Organized Crime in Interstate Commerce (the so-called ‘““Kefauver Com- 
mittee’) empowered the Committee to investigate “whether organized crime 
utilizes the facilities of interstate commerce or otherwise operates in interstate 
commerce in furtherance of any transactions which are in violation of the law 
of the United States or of the State in which the transactions occur. . . .”' The 
constitutional limitation apparently implicit in this resolution would bar the 
Committee from investigating criminal transactions of a purely “‘local’”’ na- 
ture.* However, it would be difficult for the Committee to determine whether 
a given transaction was or was not connected with interstate commerce with- 
out first investigating the transaction.’ Thus, at least in cases where the Com- 
mittee had reasonable cause to believe that the transaction had an interstate 
aspect, investigation would appear warranted. Given the fact that modern city 
crime often is organized on a large scale,‘ the Committee would therefore have 
had the power to investigate those aspects of municipal corruption which in- 
volve the violation of state and federal statutes and have a colorable connection 
with interstate commerce. 

The empowering resolution generally specifies a time limitation on committee 
operation and an appropriation of funds which may be used.* An interstate in- 
vestigation such as was undertaken by the Kefauver Committee could be ex- 

1Sen. Res. 202, 8ist Cong. 2d Sess. (1950). Cf. Robinton, The Lynskey Tribunal: The 
British Method of Dealing with Political Corruption, 68 Pol. Sci. Q. 109, 115 (1953). 


2 The scope of the empowering statute is rarely used to limit the subject-matter of a con- 
gressional inquiry. For a recent case in which the empowering resolution was construed nar- 
rowly so as to limit the scope of inquiry, see United States v. Rumely, 345 U.S. 41 (1953), 


aff’g 197 F. 2d 166 (App. D.C., 1952). The Court of Appeals decision is noted in 20 Univ. Chi. 
L. Rev. 593 (1953). 


3 Cf. the doctrine that while statutes infringing upon the First Amendment are invalidated 
unless there is a showing of “clear and present danger,” investigations are upheld 
where the danger ‘‘is reasonably regarded as potential.’’ Barsky v. United States, 167 F. 2d 
241 (App. D.C., 1948), cert. denied, 334 U.S. 843 (1948). 


* For a description, see the Third Interim Report of the Special Committee to Investigate 
Organized Crime in Interstate Commerce, Sen. Rep. No. 307, 82d Cong. ist Sess. (1951) 
(hereinafter cited as the Kefauver Report). 


5 44 Stat. 162 (1926), 2 U.S.C.A. § 196 (Supp., 1952), requires Senate resolutions to limit 
explicitly the costs of investigations. The Kefauver Committee was originally granted $150,000, 
and ten months in which to complete its work. Sen. Res. 202, 8ist Cong. 2d Sess. (1950). The 
time limit was, however, extended. Kefauver Report, p. 21. 
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pected to require a considerable amount of time and money,* but both of these 
factors may be subject to political influence within Congress. 

Once the resolution is passed, decisions as to how committee resources are to 
be expended will be made by the committee members within the framework of 
statutes governing committee expenses. Salaries of classified committee em- 
ployees are limited by statute,’ but Congress may vote to establish special 
salaries for particular employees of a committee.* This will permit the employ- 
ment of prominent attorneys and investigators to assist in the committee’s 
work. The political independence of the committee may be measured in terms of 
the balance of party interests between members of the committee. The empow- 
ering resolution may leave the choice of members to the Speaker of the House or 
the President of the Senate or to the party leaders, and it may require that the 
members be drawn from certain standing committees or that a certain number 
belong to the minority party.* Although making the committee bipartisan may 
tend to prevent a “whitewash” of an investigation, it may also lead to much 
internal dissension'® and consequent loss of effectiveness. 

The Kefauver Committee resolution partially defined the committee’s mode 
of operations by granting it the power to hold public and private hearings at the 
discretion of the committee or its chairman." The committee was also granted 
the power to subpoena persons to testify or to deliver up records. A federal 
statute makes it a misdemeanor for a subpoenaed person to refuse to appear, 
produce papers or answer any pertinent question.’? The subpoena power does 

*E.g., the Kefauver Committee visited fourteen cities and heard more than six hundred 
witnesses. Ibid. 


7 Classification Act of 1949, 63 Stat. 957 (1949), as amended, 5 U.S.C.A. §§ 1071-1153 
(Cum. Supp., 1950). The Act includes a schedule of salaries ranging from $2,500 to $14,800. 
65 Stat. 612 (1951), 5 U.S.C.A. § 1113 (Supp., 1952). A prior statute limiting salaries of em- 
ployees of legislative committees to a maximum of $3,600 has been repealed. 50 Stat. 9 (1937), 
amended, 63 Stat. 972 (1949), 2 U.S.C.A. § 197 (Supp., 1952). 

* E.g., the Kefauver Committee was permitted to pay up to $17,500 per year for its Chief 
Counsel and up to $12,500 per year for associate counsel. S.J. Res. 176, 8ist Cong. 2d Sess. 
(1950). 

* The Kefauver Committee resolution requires that the members be chosen from the Com- 
mittee on Interstate and Foreign Commerce or the Committee on the Judiciary, and that at 
least two of the five members belong to the minority party. Sen. Res. 202, 81st Cong. 2d Sess. 
(1950). The resolution empowers the President of the Senate to select the members of the Com- 
mittee, and the entire resolution was nearly defeated following the defeat of an amendment 
which would have empowered the minority party leaders to select the minority members. 96 
Cong. Rec. 6,245 (1950). 

1° See, e.g., the account of the activities of the bipartisan Seabury Committee, a committee 
of the New York State Legislature. Northrop, The Insolence of Office 285 et seq. (1932). 

1 Sen. Res. 202, 8ist Cong. 2d Sess. (1950), by declaring a quorum to be a majority of the 
committee or subcommittee, and empowering one-man subcommittees to hold hearings, ex- 
cludes the possibility that a witness may refuse to obey a subpoena on the grounds that no 
quorum was present at the hearing. Cf. Christoffel v. United States, 338 U.S. 84 (1949). 

72 11 Stat. 155 (1857), 2 U.S.C.A. §§ 192, 194 (1927). This penalty is not the same thing as 
“contempt of Congress,’’ and prosecution under this statute does not preclude citation for 
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not appear to extend to forcing the executive branch of government to disclose 
tax records and other official documents,'* although requests may be complied 
with without subpoena." Despite this misdemeanor statute and despite another 
which declares that a witness is not excused from replying where an answer 
would “tend to disgrace him or otherwise render him infamous,’’” a witness can 
refuse to answer where his answer might tend to incriminate him." This consti- 
tutional privilege against self-incrimination does not ordinarily extend to an- 
swers which might result in only state rather than federal prosecution,!’ al- 
though a recent District Court case has extended the privilege to instances in 
which the object of the committee is, in part, to investigate violations of state 
law.!* The privilege can be claimed in refusing to deliver many subpoenaed docu- 
ments,'* but does not apply to corporate documents,”* documents of unincorpo- 


contempt. Jurney v. McCracken, 294 U.S. 125, 151-52 (1935); In re Chapman, 166 U.S. 661, 
671-72 (1897). See note 26 infra. The federal immunity statute, 62 Stat. 833 (1948), 18 


U.S.C.A. § 3486 (1951), is not applicable to proceedings under this act. United States v. 
Barsky, 72 F. Supp. 165 (D. D.C., 1947). 


18 The Internal Revenue Code prohibits federal officers from disclosing the original return 
without permission of the President. 53 Stat. 29 (1939), as amended, 26 U.S.C.A. § 55 (1948). 
Wisconsin permits legislative committees to inspect official state tax records. Wis. Stat. (1951) 
§ 71.11(44)(c). Apart from statute, the separation of powers doctrine may deny to the legis- 
lature access to executive documents. See McGeary, Historic Development of Congressional 
Investigations, 18 Univ. Chi. L. Rev. 425, 437-38 (1951) (FBI records); Wolkinson, Demands 
of Congressional Committees for Executive Papers, 10 Fed. Bar J. 103, 223, 319 (1949). 


“4 E.g., Exec. Order 9281, 7 Fed. Reg. 10,355 (1942), permitting the Dies Committee to see 


such records; Exec. Order 10132, 15 Fed. Reg. 3,963 (1950), permitting the Kefauver Com- 
mittee to see such records. 


8 12 Stat. 333 (1862), amended, 52 Stat. 942 (1938), 2 U.S.C.A. § 193 (Supp., 1952). 


U.S. Const. Amend. 5. See 8 Wigmore, Evidence § 2252 (3d ed., 1940). See also United 
States v. Emspak, 95 F. Supp. 1012 (D. D.C., 1951): While the privilege applies to testimony 
before congressional committees, questions not incriminating on their face put upon the witness 
a burden of showing substantial reason and belief that the answer would tend to incriminate. 


17See United States v. Murdock, 284 U.S. 141, 149 (1931) (summons by revenue 
agent); cf. Feldman v. United States, 322 U.S. 487 (1944) (testimony compelled in state 
court under state immunity statute held admissible in federal criminal case). 


8 United States v. Di Carlo, 102 F. Supp. 597 (N.D. Ohio, 1952). (It is not clear whether 
the privilege involved here is under the federal or state constitution.) There would be, however, 
no grounds for the privilege if the statute of limitations had run on the state crime. United 
States v. Auippa, 102 F. Supp. 609 (N.D. Ohio, 1952). 


1 E.g., copies of a tax return might be subject to protection as ‘‘pre-existing documents.”’ 
See 8 Wigmore, Evidence § 2264 (3d ed., 1940); Morgan, The Privilege Against Self-Incrimina- 
tion, 34 Minn. L. Rev. 1, 34 (1949); Corwin, The Supreme Court’s Construction of the Self- 
Incrimination Clause, 29 Mich. L. Rev. 1, 13 et seq. (1930). Wigmore’s rationale for extending 
protection to pre-existing documents is that a person served with process is thereby treated as a 
witness and is liable at any time to be compelled to testify as to the authenticity of the docu- 
ments produced. It has been pointed out, however, that the prosecution could be required to 
authenticate the documents without calling upon the person from whom they were sub- 
poenaed. See Meltzer, Required Records, The McCarran Act, and the Privilege Against Self- 
Incrimination, 18 Univ. Chi. L. Rev. 687, 699-701. Professor Meltzer suggests that the 


* Wilson v. United States, 221 U.S. 361, 382 (1911) and Essgee v. United States, 262 U.S. 


151 (1923). For review of authorities, see Oklahoma Press Pub. Co. v. Walling, 327 U.S. 186, 
196, 204-5 (1946). 
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rated associations,” or records required to be kept by law.” The privilege could 
not be invoked at all if the witnesses were assured immunity from all future 
prosecution arising from the testimony in question,** but the present federal 
immunity statute is inadequate for this purpose and was never used by the 
Kefauver Committee. A new statute has been proposed.” 

The witness may refuse to answer a question which is irrelevant to the sub- 


ject of inquiry,” but the standard of relevance in a crime investigation is apt 
to be quite broad.”’ 


Although there may be no legal penalties for invoking the privilege against 
self-incrimination,”* in the popular mind its use often appears to be a tacit 


[footnote 19 continued] 


rationale may involve an “‘unwillingness to command the impossible’’ in that ‘‘[a] party di- 
rected to produce an incriminating document would be tempted to destroy, conceal, or with- 
hold it rather than incriminate himself.’’ Ibid., at 701. 

™ United States v. White, 322 U.S. 694 (1944) (labor union records). 

@ Shapiro v. United States, 335 U.S. 1 (1948) (records required by the OPA). 


228 Wigmore, Evidence § 2283 (3d ed., 1940). Counselman v. Hitchcock, 142 U.S. 547 
(1892), has established that a statute which merely forbids the use of testimony in a later 
criminal proceeding is not sufficient protection®o the witness. As to whether the witness would 
have to be granted immunity from future state prosecution, cf. authorities cited note 17 supra. 
There would be, however, no need to grant immunity if the information to be gained dealt 
solely with the acts of another, since such information is not protected by the privilege against 
self-incrimination. See 8 Wigmore, Evidence § 2259 (3d ed., 1940). 


*4 62 Stat. 833 (1948), 18 U.S.C.A. § 3486 (1951), declares only that testimony given by a 
witness in congressional proceedings shall not be used against him in any criminal proceedings 
except perjury, and this would be insufficient immunity under the rule of Counselman v. 
Hitchcock, 142 U.S. 547 (1892). United States v. Fitzpatrick, 96 F. Supp. 491 (D. D.C., 1951). 


% Sen. 1570, 82d Cong. ist Sess. (1951) would allow for a witness to be granted immunity 
by a two-thirds vote of the congressional committee so long as at least one member of the 
minority party votes for the immunity. Sen. 1747, 82d Cong. 1st Sess. (1951) would allow the 
Attorney General to grant immunity from future prosecution where, in his judgment, such 
immunity is necessary for the public interest. Both of these bills have been endorsed by the 
American Bar Association’s Commission on Organized Crime, Organized Crime and Law 
Enforcement 59 (1952), and the Kefauver Committee recommended similar legislation. Ke- 
fauver Report, p. 17. 

% Sinclair v. United States, 279 U.S. 263 (1929); McGrain v. Daugherty, 273 U.S. 135, 176 
(1927). In order to invoke 11 Stat. 155 (1857), 2 U.S.C.A. § 192 (1927), the question must be 
pertinent to the inquiry. United States v. Di Carlo, 102 F. Supp. 597 (N.D. Ohio, 1952). 


27 “Tf the subject under scrutiny may have any possible relevancy and materiality, no 
matter how remote, to some possible legislation, it is within the power of the Congress to 
investigate the matter. Moreover, the relevancy and materiality of the subject matter must 
be presumed.’’ United States v. Bryan, 72 F. Supp. 58, 61 (D. D.C., 1947), rev’d, 174 F. 2d 
525 (App. D.C., 1949), rev’d, 339 U.S. 323 (1950). For examples of the extremes in space, time, 
and activity, see the references to the Maffia, the pre-Capone gangs, and the infiltration of 
racketeers into legitimate businesses in the Kefauver Report. 


*8 Wigmore discusses at length the problem of whether an inference may be drawn from a 
witness’s exercise of his privilege against self-incrimination. 8 Wigmore, Evidence §§ 2272, 
2272a (3d ed., 1940). Most states have statutes prohibiting the drawing of inferences, but the 
number which permit the inference is gradually being enlarged. See detailed references to 
statutes, ibid., at p. 412 n. 2. The question is particularly perplexing when compared with the 
rule which permits the drawing of inferences from the failure to produce evidence other than 
the party’s own testimony. Ibid., at § 2273. 
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admission of guilt, and a witness at a public hearing may be tempted to lie 
rather than claim the privilege. One of the forces against lying is fear of prose- 
cution under the federal perjury statute.** The procedural requirements of this 
statute have been attacked as making it too difficult to enforce, and a new 
statute has been proposed.*° 


State Legislative Committee 


The subjects which a state legislative committee may investigate will be de- 
termined by both the federal and state constitutions and by the empowering 
resolution. Since a city is in a sense, an agency of the state,*' it is not surprising 
that the state legislature would want to examine carefully the city’s criminal! 
activity and administration. An investigation of a private party or organization 
may be considered a judicial function, conflicting with the “‘separation of pow- 
ers” implicit in state constitutions.” The investigation of municipal officials qua 
officials, however, is a different matter,** and a state undoubtedly has the right 
to investigate the administration of state laws in a municipality. 

The grant of time and money is determined by the legislature,** just as is the 
case with the congressional committees. The committee usually has the power to 
hire its counsel.* Salary limitations deyfend on the laws of the particular state. 


* 62 Stat. 773 (1948), 18 U.S.C.A. § 1621 (1950). 


%° The old law requires that the indictment charge which of the two contradictory state- 
ments made under oath is false. See United States v. Buckner, 118 F. 2d 468, 470 (C.A. 2d, 
1941), Proof must include the testimony of two independent witnesses—or one, with corrobo- 
rating circumstances. Weiler v. United States, 323 U.S. 606 (1945). The proposed law, H.R. 
2260, 82d Cong. ist Sess. (1951), and Sen. 1625, 82d Cong. 1st Sess. (1951), would define per- 
jury as the giving under oath or affirmation within a period of three years, willful contradictory 
statements on a material matter either in proceedings before a grand jury or during the trial 
of a case, with no requirement of having to prove which is false. H.R. 2260 is supported whole- 
heartedly by the Kefauver Committee, Kefauver Report, p. 17, but the American Bar 
Association’s Commission on Organized Crime has suggested that the law be amended to 
cover testimony before ‘‘a competent tribunal, officer or person,’’ as is the case with the 
present law. ABA, op. cit. supra note 25, at 57. 


*t The dual role of the municipal corporation as a regulator of matters internal to the dis- 
trict and as an instrumentality of the state is spelled out in 1 McQuillin, Municipal Corpora- 
tions §1.108 (3d ed., 1949). 

* Greenfield v. Russel, 292 Ill. 392, 127 N.E. 102 (1920). 


53 See Attorney General v. Brissenden, 271 Mass. 172, 171 N.E. 82 (1930), an investigation 


by the state legislature of the activities of a Boston policeman during the time of his employ- 
ment. 


*4In New York, the state constitution requires appropriations of money for legislative 
activities. N.Y. Const. Art. 7, §7. The expenses of committees for hearings outside of the 
state capital are handled automatically by the comptroller, but the propriety of expenditures 
is determined by the committee chairman, and not the comptroller. N.Y. Legislative Law 
(McKinney, 1952) § 63, as interpreted in [1916] Ops. N.Y. Att’y Gen. 154. 


* The Attorney General may be authorized, as in New York, to ‘‘have charge and control 
of all the legal business of the departments and bureaus of the state, or of any office thereof 
which requires the services of attorney or counsel... .’’ N.Y. Executive Law (McKinney, 
1951) § 63(1), but this does not necessarily preclude the hiring of independent counsel for the 
committee. See the account of the hiring of Judge Seabury in Northrop, op. cit..supra note 10, 
at 281. 


+ See, e.g., Ill. Rev. Stat. (1951) c. 127, § 168-1 et"seq. 
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Makeup of the committee is determined by the resolution. It should be remem- 
bered with regard to all of these special grants that some members of a state 
legislature may be closely allied with political—and sometimes crimina]—inter- 
ests in the state’s larger municipalities. 

The power to hold hearings and to issue subpoenas,*’ together with power to 
enforce the subpoenas* is often expressly granted by the legislature. The privi- 
lege against self-incrimination is available in legislative investigations in all 
states,*® but most states have immunity statutes of various types.“ A plea by a 
witness that his answer might tend to disgrace him or render him infamous 
would not justify refusal to answer," since this is neither “‘self-incrimination’”’® 
nor an invasion of privacy in the sense of an unreasonable search and seizure.“ 

Perjury statutes vary from state to state.“ A Model Act for the states has 
been proposed along the lines of the proposed federal change.“ 


37 E.g., Ill. Rev. Stat. (1951) c. 63, §6; N.Y. Legislative Law (McKinney, 1952) § 60 
(right to compel testimony), § 61 (power of standing committees to appoint subcommittees 
to make inquiries or investigations), § 62-a (power to issue subpoenas through process of N.Y. 
Civil Practice Act (McKinney, 1942) § 406). 

%* E.g., Ill. Rev. Stat. (1951) c. 63, §§ 7, 8; N.Y. Penal Law (McKinney, 1944) §§ 1329, 
1330. Prosecution under the New York statutes does not exclude prosecution for contempt 
under N.Y. Legislative Law (McKinney, 1952) § 4. People v. Keeler, 99 N.Y. 463, 2 N.E. 615 
(1885). 

3 All but two states, Iowa and New Jersey, have constitutional provisions similar to 
the Fifth Amendment, and in these two states, the privilege against self-incrimination is part 
of the common law. State v. Height, 117 Iowa 650, 91 N.W. 935 (1902); State v. Zdanowicz, 
69 N.J.L. 619, 622, 55 Atl. 743, 744 (1903). The wording differs widely, but the privilege is 
generally applicable to a legislative investigation. See 8 Wigmore, Evidence § 2252 et seq. 
(3d ed., 1940). 

“ The statutes are cited in full in 8 Wigmore, Evidence § 2281 (3d ed., 1940). The rule of 
Counselman v. Hitchcock, 142 U.S. 547 (1892), is applied in most states. 


“ See Ill. Rev. Stat. (1951) c. 63, §6. 

“ 8 Wigmore, Evidence § 2255 (3d ed., 1940). 

4 ‘Neither the literal language of the [Fourth] Amendment nor the history which led to 
its adoption supports the idea that the Amendment limits the use of judicially enforceable sub- 
poenas which require testimony or the production of designated books and records.’’ Davis, 
Administrative Law 105-6 (1951). 

“ E.g., Ill. Rev. Stat. (1951) c. 38, § 473. It is questionable whether this statute applies to 
legislative investigations since it refers to testimony ‘‘in any judicial proceeding or in any 
other matter where by law an oath or affirmation is required. . .” Cf. N.Y. Penal Law 
(McKinney, 1944) § 1620a, which applies to “an occasion in which an oath or affirmation is 
required or may be lawfully administered.” In Illinois, the matter falsely sworn to must be 
material to the point in question, and the offense is a felony. 

New York has two degrees of perjury. First degree perjury involves false swearing on a 
matter which is material. Ibid. Second degree perjury is identical except that it may involve 
a matter which is not material to the point in question. Ibid., at § 1620b; People v. Samuels, 
259 App. Div. 167, 18 N.Y.S. 2d 532 (1940), aff'd, 284 N.Y. 410, 31 N.E. 2d 753 (1941). Con- 
trary written statements under oath are presumptive evidence of perjury. N.Y. Penal Law 
(McKinney, 1944) § 1627; People v. Glass, 191 App. Div. 483, 181 N.Y. Supp. 547 (1920). 
An indictment for second degree perjury may allege the making of contradictory statements 
and it is not necessary to prove which is true. N.Y. Penal Law (McKinney, 1944) § 1627a. 
Perjury in the first degree is a felony and in the second, a misdemeanor. Ibid., at § 1633. 


“The Model Act on Perjury proposed by the Council of State Governments and en- 
dorsed by the National Conference of Commissioners on Uniform State Laws explicitly covers 
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Municipal Legislative Committee 


The subjects which may be investigated by municipal legislative bodies are 
limited by statutes of the state legislature, which has created the municipal cor- 
poration. If investigation is considered an inherent part of the legislative func- 
tion,“ then a city council has the power to investigate all matters on which it 
can pass ordinances, and these matters are determined by its charter. The more 
common view, however, is that grants of power to a municipal corporation by the 
state legislature must be construed strictly,“ and, therefore, a city council may 
not conduct an investigation into law enforcement or municipal corruption 
without a specific empowering statute. A typical statute of this kind authorizes 
the investigation of “the enforcement of the municipal ordinances, rules and 
regulations and the action, conduct and efficiency of all officers, agents and em- 
ployees of the municipality.”** In determining the validity of an ordinance or 
resolution of the city council, pursuant to this statute, the statute itself must be 
strictly construed. The above statute may, for example, limit the investigation 
of the “conduct and efficiency of all officials, agents and employees” to conduct 
regarding municipal ordinances and not violations of state criminal statutes on 
bribery and other crimes. If the municipal courts are set up and regulated en- 
tirely by state statute, it may be contended that the council has no right to in- 
vestigate those courts.*® But matters on which ordinances can be passed, such 


hearings and investigations. The Act contains what may be a dangerous flaw in that the 
requirement that the statement be material to the proceeding is optional with the enacting 
state. There would be no requirement to prove which statement was false, and no requirement 
that two witnesses testify. To create an easily enforced criminal action for the punishment of 
trivial falsehoods may be grossly unfair to the witness even if the degree of effect of the false- 
hood is considered in mitigation, as is suggested in this Model Statute. Council of State Gov- 
ernments, Suggested State Legislation—1953, 91 (1952). Recently, a perjury act similar to 
the Model Statute (but including a requirement of materiality) was passed by the Illinois 
legislature following the recommendation of the Chicago Crime Commission. Il]. S.B. 96, 68th 
Gen. Assembly (1953). 


** The description of inherent powers and implied powers of municipal corporations set 
forth in 2 McQuillin, op. cit. supra note 31, at §§ 10.11, 10.12, leads to the conclusion that a 
city should have the powers necessary to fulfill the objects and purposes for which the munici- 
pality was organized. Cf. McGrain v. Daugherty, 273 U.S. 134, 174 (1927): “(T]he power of 
inquiry—with process to enforce it—is an essential and appropriate auxiliary to the legislative 
function.”’ 

47 2 McQuillin, op. cit. supra note 31, at §§ 10.18, 10.09. 


Til. Rev. Stat. (1951) c. 24, § 23-111. Cf. N.Y. City Charter (1943) § 43, giving the City 
Council power to investigate ‘any matters relating to the property, affairs, or government of 
the city.” 

“ This argument was advanced by the Corporation Counsel of Chicago in analyzing the 
powers of the Chicago City Council’s Emergency Committee on Crime. In a letter to the Hon. 
Reginald Du Bois, dated Feb. 18, 1952, the Corporation Counsel maintained (1) that the 
City Council had no legislative power over the Municipal Courts, and (2) that ‘‘separation 
of powers” prevented the legislative from interfering with or examining the judicial branch 
of government. The first contention appears to have overlooked Ill. Rev. Stat. (1951) c. 37, 
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as police administration, and the regulation of gambling, narcotics, and prosti- 
tution, are probably within the province of typical council investigation.” 

Time and money allotments are at the discretion of the council members, 
many of whom may be in the thick of the corruption which is to be investigat- 
ed.*' The hiring of independent counsel may be precluded by the existence of a 
corporation counsel if his duty—determined by charter or ordinance—is to 
“conduct all the law business of the city.’”** Even if independent counsel are 
retained, the corporation counsel may, in advising other municipal officers of 
their rights, affect the operations of the committee.** Composition of the 
municipal legislative committee is subject to the same political considerations 
which are present in the case of federal] and state committees. 

Under the strict construction rule, the municipal legislative committee has 
no power to hold hearings or to issue and enforce subpoenas unless the powers 
are expressly granted by the state legislature. Whether or not the committee can 
subpoena private persons will depend on the scope of the empowering resolu- 
tion. In addition, the effectiveness of the subpoena power, even when granted, 
may be impaired if the grant is to the “corporate authority.” If the city council 


§ 363, which gives the City Council power to increase the salaries of Municipal Court judges. 
See also Chicago Municipal Code (1939) § 25-5. With regard to the second contention, the 
argument might be advanced that on a municipal level there may be no “‘separation of powers.” 
Matter of LaGuardia v. Smith, 288 N.Y. 1, 7, 41 N.E. 2d 153, 156 (1942). 


5 F.g., Chicago Municipal Code (1939) § 11-1 (power to expand the police department), 
§ 97 (narcotics), § 191 (gambling), § 192 (prostitution). 


‘ E.g., in a lengthy and hectic meeting of the Chicago City Council, a budget was passed 
which cut the requested appropriation for the Emergency Committee on Crime and added large 
sums to the patronage-ridden Sewer Department. Chicago Sun-Times, p. 1 (Dec. 23, 1952). 

% Chicago Municipal Code (1939) § 6-2(a). This ordinance is, of course, subject to change 
by a vote of the City Council, since the statutory powers of the office are not so broad. Ill. Rev. 
Stat. (1951) c. 24, § 21-11. The power of a city council to hire independent counsel for its in- 
vestigations has been debated. Even where a corporation counsel with broad powers exists, 
courts have felt that he is put into an anomalous position and that a truly independent investi- 
gation requires a completely disinterested counsel. Judson v. City of Niagara Falls, 140 App. 
Div. 62, 124 N.Y. Supp. 282 (1910); Barry v. City of New York, 175 Misc. 712, 25 N.Y.S. 2d 
27 (S. Ct., 1941). See 10 McQuillin, op. cit. supra note 31, at § 29.12. 


53 E.g., John J. Mortimer, Corporation Counsel of Chicago, maintained in his letter, op. cit. 
supra note 49, that no independent counsel could be employed by the Emergency Committee 
on Crime. Although the point was never conclusively tested, he continued to pass judgments 
as to the powers of other city officials with reference to the committee. See Letter to Hon. 
Timothy O’Connor, Commissioner of Police, June 2, 1952, stating that the Commissioner had 
no power to compel policemen to disclose their incomes to the Committee. Cf. Chicago Daily 
News, p. 1, col. 1 (Jan. 23, 1953), announcing a ruling of the Corporation Counsel that the 
Commissioner of Police can compel policemen to disclose their incomes to the Committee. 

54 Compare Frank v. Balog, 189 Misc. 1016, 73 N.Y.S. 2d 285 (S. Ct., 1947), aff’d, 272 App. 
Div. 941, 72 N.Y.S. 2d 75 (1947); In re Dunn, 90 Mo. App. 255 (1880); and Ex parte Holman, 
191 S.W. 1109 (Mo. App., 1917), aff’d, 270 Mo. 696, 195 S.W. 711 (1917), with In re Investi- 
gation of Contracts, 113 Misc. 370, 184 N.Y. Supp. 518 (S. Ct., 1920). 


5 E.g., Ill. Rev. Stat. (1951), c. 24, § 23-111. 
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is the corporate authority,* and no power is granted to delegate the subpoena 
power to a committee, the strict construction rule might require that subpoenas 
be issued at a full meeting of the city council, increasing the possibility that 
witnesses would learn of their subpoena in time to leave the jurisdiction. 

The witness may claim his privilege against self-incrimination, and the city 
council is in no position to grant immunity against state prosecution since this 
involves a limitation on the activity of the state’s attorney or district attorney 
who are answerable only to state authorities.” It should be pointed out, how- 
ever, that despite the fact that the privilege is available to policemen and other 
public officials, courts have upheld the dismissal of officers who invoke the priv- 
ilege.5* The courts have reasoned that nondisclosure on the ground of self-in- 
crimination is inimical] to the position of trust which such people have assumed. 

Since the investigation is authorized by the state, state perjury statutes 
which apply to state legislative investigations presumably would apply as 
well to the proceedings of municipal legislative investigations. 


Grand Juries 


Unless otherwise authorized by statute, the investigations of grand juries are 
limited to criminal matters.® The subjects which can be examined by a grand 
jury have been said to depend upon the jurisdiction of the court in which it is 
impanelled and for which it is to make its inquiry." Thus, a federal grand jury 
would be able to examine federal crimes, such as allegations of federal tax vio- 

% E.g., ibid., at § 1-2(2)(a). 


*’ Immunity may be granted only by statute (see note 40 supra) or by the agreement of a 
judge of a state court (see note 95 infra). A New York statute granting immunity to witnesses 
in conspiracy investigations was held to be applicable to a municipal legislative investigation. 
People v. Grossman, 262 N.Y. Supp. 66 (County Ct., 1932). 


*§ The cases on this point have arisen with regard to grand jury proceedings. Christal v. 
Police Comm’n of San Francisco, 33 Cal. App. 2d 564, 92 P. 2d 416 (1939). Cf. Souder v. Phila- 
delphia, 305 Pa. 1, 156 Atl. 255 (1931). But it would seem that the reasoning should apply to 
legislative and executive investigations as well. Policemen may be discharged for invoking the 
privilege to avoid testifying as to off-duty activities as well as official duties. Moretti v. Civil 
Service Board of the Chicago Park Dist. (Cir. Ct. of Cook County, 1952), reported in 34 
Chicago Bar Rec. 77 (1953). See note 152 infra; Denying the Privilege against Self-Incrimina- 
tion to Public Officers, 64 Harv. L. Rev. 987 (1951); Dismissal of Police Officers for Exercising 
Privilege Against Self Incrimination, 38 J. Crim. L. 613 (1948). Cf. La. Rev. Stat. (1950), 
38:2182, declaring that persons or corporations refusing to testify or render information 
requested by investigating authorities in connection with state contracts are ineligible to hold 
contracts with the state. 


** See notes 44, 45 supra. 


® Ex parte Jennings, 91 Tex. Crim. 612, 240 S.W. 942 (1922), and cases collected in Matters 
within Investigating Powers of Grand Jury, 22 A.L.R. 1356, 1366 (1923); McNair’s Petition, 
324 Pa. 48, 187 Atl. 498 (1936). 


© United States v. Hill, 1 Brock. 156 (1809), and cases cited in A.L.R., op. cit. supra note 60, 
at 1360. It has even been held that when a statute vesting a court with criminal jurisdiction 


is repealed, the court loses all authority to convene a grand jury. State v. Doherty, 60 Me. 
504 (1872). 
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lations,” extortion,® kidnapping, antl possession of stolen goods,“ but no mat- 
ters of state law.” The state grand jury could investigate violations of any of the 
state’s criminal statutes, including bribery of public officials.” 

Some states have special statutes authorizing grand juries to investigate the 
official acts and conduct of public officers. Absent such a statute, some courts 
have held that grand juries have no power to launch a broad investigation of the 
executive branch of the government, based on “vague and indefinite charges,” 
which would in the judgment of the executive officers hinder the proper admin- 
istration of the government.” These courts also indicate that the grand jury 
may not undertake a blanket inquiry for the purpose of criticizing a particular 
officer or department.” A grand jury investigation based on “at least one or 
more cognate offenses,” indicating a system of crime among executive officials 
which seriously injures the public welfare would, however, be permissible.” 
These limitations on the power of grand juries to investigate the executive may 
not exist in other jurisdictions.” 

The terms of juries are set by statute and are generally concurrent with the 
term of the court.’? Some statutes exist for holding over juries,”‘ and it has been 


* 53 Stat. 202 (1939), 26 U.S.C.A. § 1821(2) (1948). 


*3 62 Stat. 793 (1948), 18 U.S.C.A. § 1951 (1951) (Anti-Racketeering Statute), making it a 
crime to obstruct, delay, or affect interstate commerce by robbery or extortion, or to attempt 
or conspire to do so, or to commit or threaten to do physical violence to person or property in 
furtherance of acts which would violate the section. 62 Stat. 741 (1948), 18 U.S.C.A. §§ 875, 
876 (1950), make it a crime to use the mails for such threats. 

4 62 Stat. 760 (1948), 18 U.S.C.A. § 1201 (1950); 62 Stat. 760 (1948), 18 U.S.C.A. § 1202 
(1950) (receiving, possessing, or disposing of ransom money); 62 Stat. 741 (1948), 18 U.S.C.A. 
§§ 875, 876 (1950). 

$5 62 Stat. 805 (1948), 18 U.S.C.A. §§ 2311-17 (1951), covering sale, receipt, or interstate 
transportation of stolen goods. 

*6 Claiborne v. United States, 77 F. 2d 682 (C.A. 8th, 1935). 

87 As with a legislative committee, there is a presumption that the subject matter being ex- 
amined by a grand jury is proper. People v. Sheridan, 349 Ill. 202, 208, 181 N.E. 617, 620 
(1932); Re Black, 47 F. 2d 542, 544 (C.A. 2d, 1931) (the ‘‘clearest proof” of illegality of the 
investigation must be made). Cf. Re National Window Glass Workers, 287 Fed. 219 (N.D. 
Ohio, 1922). 

*%E.g., N.Y. Crim. Code (McKinney, 1945) §260(3); Ind. Stat. Ann. (Burns, 1933) §9- 
824(3); Okla. Rev. Stat. (1941) Tit. 22 § 338; Cal. Penal Code (Deering, 1941) § 923. The 
state constitution of New York insures that the right of a grand jury to inquire into the willful 
misconduct of public officers shall never be suspended or impaired by law. N.Y. Const. Art. 1, 
§ 6. 

In re Investigation Dauphin County Grand Jury, 332 Pa. 289, 299, 2 A. 2d 783, 788 
(1938). 

7 Petition of McNair, 324 Pa. 48, 61, 187 Atl. 498, 504 (1936). 

 Tbid. 

™ Christal v. Police Comm’n of San Francisco, 33 Cal. App. 2d 564, 567, 92 P. 2d 416 
418 (1939). 


8 This was the case at common law. People v. Brautigan, 310 Ill. 472, 478, 142 N.E. 208, 
210 (1923). The New York statute which formerly declared that a grand jury was discharged 
with the final adjournment of the court, was amended in 1950 so that the jury will be con- 
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suggested that laws for the extension of the jury’s life be enacted in all the states, 
thus enabling investigations to be carried to their conclusions.” Unless author- 
ized by statute, the jury has no money at all with which to hire the services of 
special detectives or accountants,” it being presumed that these functions can 
be performed by members of the state’s attorney’s staff. Nor are the individual 
grand jurors permitted personally to finance crime investigations.” _ 

It is generally agreed that a grand jury does not have to have a particular 
case before it in order to act.”* It has also been said’® that a grand jury may 
consider matters coming from any of three general sources: the court, the dis- 
trict attorney, or the jurors themselves. In most states, individual citizens are 
not permitted to bring complaints directly to the grand jury,*® unless they have 
first complained to the state’s attorney and a committing magistrate, and these 
officials have not acted.*! In practice, the juries are very dependent upon the 
prosecuting attorney’s office for information.** Where the particular attorney’s 
office is involved in the corruption, there is danger that the jury will not hear 
all available testimony.** The right of juries to dispense with the services of a 
particular prosecutor apparently turns on the statute of each state,*4 but with- 
sidered merely recessed until the day before the court’s next term. N.Y. Code Crim. Proc. 
(McKinney, Supp., 1952) § 251. 

™ See Fed. Rules Crim. Proc. 6(g). Cf. Ga. Code Ann. (1937) § 24-3009. 


7 See Suggestion II of the Kefauver Report, p. 27. Cf. the recent extension of grand jury 
terms in Ill. Rev. Stat. (1951) c. 78, § 9. 

7 See Woody v. Peairs, 35 Cal. App. 553, 170 Pac. 660 (1917). See also S.C. Code (1952) 
§ 38-409, empowering grand juries to employ an accountant where necessary. 

™ Burns International Detective Agency v. Doyle, 46 Nev. 91, 208 Pac. 427 (1922); Burns 
International Detective Agency v. Holt, 138 Minn. 165, 169, 164 N.W. 590, 595 (1917). 

% Hale v. Henkel, 201 U.S. 43, 65 (1905); United States v. Philadelphia & R. R. Co., 225 
Fed. 301, 306 (E.D. Pa., 1915); In re Grand Jury Proceedings, 4 F. Supp. 283 (1933). Contra: 
Petition of McNair, 324 Pa. 48, 187 Atl. 498 (1936). 

% Field, C. J., in Re Charge to Grand Jury, 2 Sawy. 667 (1872). 

8 Tbid., at 673, 675, citing a federal statute which prohibits persons from attempting to 
influence a jury through unrequested communication—now 62 Stat. 769, 770 (1948), 18 
U.S.C.A. §§ 1503-4 (1950); United States v. Kilpatrick, 16 Fed. 765, 777 (N.D. N.C., 1883); 
People v. Parker, 374 Ill. 524, 30 N.E. 2d 11 (1940), cert. denied, 313 U.S. 560 (1940), noted in 
8 Univ. Chi. L. Rev. 561 (1941) (letter written to grand jurors without first going to state’s 
attorney or magistrate constitutes contempt). 

® Brack v. Wells, 184 Md. 86, 40 A. 2d 319 (1944). Cf. King v. Second Nat. Bank and Trust 
Co., 234 Ala. 106, 173 So. 498 (1937); Hott v. Yarborough, 112 Tex. 179, 245 S.W. 676 (1922) 
(interpreting statute which required grand jury to inquire into all indictable offenses of which 
they are informed by the State’s Attorney “‘or any other credible person’”’). 

% See Ploscowe and Spiero, The Prosecuting Attorney’s Office and the Control of Organ- 
ized Crime, in ABA, op. cit. supra note 25, at 217. For a layman’s recognition of this depend- 
ence, see Rawson, A Layman Looks at the Grand Jury, 4 Western Reserve L. Rev. 19, 30 
(1952). 

%3 The jury may be empowered to call more witnesses than actually named on an indict- 
ment. N.Y. Crim. Code (1945) § 609; Cal. Penal Code (Deering, 1941) § 1326; United States 
v. Terry, 39 Fed. 355, 362 (N.D. Cal., 1889); Carroll v. United States, 16 F. 2d 951, 953 
(C.A. 2d, 1927). 

* Compare Matter of District Attorney Relating to Grand Jury, 14 N.Y. Crim. 431, 432 
(1900) (“‘The grand jury may require the district attorney to examine, witnesses’) with People 











1953) COMMENTS 729 


out funds to hire investigators, such a power might be of no practical use. 

The grand jury’s power to investigate has been said to be “original and com- 
plete,”* and not dependent upon the approval of the judge.® ‘“The court can- 
not limit the scope of the investigation of the grand jury.’’*’ However, the 
judge has a number of methods by which he can exercise an indirect control over 
the grand jury’s investigation. He can give instructions to the jury, which in the 
ordinary case will probably be observed; he can refuse to authorize expenses or 
process; and he can discharge the jury at any time and for any reason.™ 

The grand jury traditionally operates through the procedure of closed hear- 
ings and penalties are prescribed in most states for disclosure of any of the pro- 
ceedings.** The grand jury, whether or not it is technically a judicial body,® has 
the close assistance of the court on matters of issuing and enforcing subpoenas. 
A statute may provide specifically for the issuance of subpoenas by the clerk 
of the court at the instance of the grand jury." In the absence of such a statute, 
the subpoena may be issued in the name of the court by the clerk, even though 
the grand jury has not requested the subpoena to issue.” Refusal to comply 
with the subpoena makes the witness answerable to the court for contempt. 

The witness retains his privilege against self-incrimination under the federal 
or state constitution,” subject to statutes which grant immunity from prosecu- 


v. District Court, 75 Colo. 412, 413, 225 Pac. 829 (1924) (“I]t shall be the duty of the district 
attorney to advise any grand jury convened within his district, and examine witnesses which 
may be subpoenaed before such grand jury’’). Perhaps a more effective solution is a statute 
which empowers the governor of a state to replace a prosecuting attorney, e.g., N.Y. Exec. Law 
(McKinney, 1951) § 63(2) and N.Y. Const. Art. 9 § 5. For a vivid example of an indirect 
use of this power, see the account of the “‘run-away grand jury” in Hughes, Attorney For 
the People 59 (1940). A Model Department of Justice Act, advocated by the American Bar As- 
sociation and the Council of State Governments, op. cit. supra note 45, at 79, would allow 
the grand jury or governor to request the attorney general to supersede a prosecuting attorney, 
or would allow him to be removed by a petition approved by the court. 

% People ex rel. Ferrill v. Graydon, 333 Ill. 429, 433, 164 N.E. 832, 834 (1929). 

*¢ United States v. Thompson, 251 U.S. 407, 413 (1920). 

8? People ex rel. Ferrill v. Graydon, 333 Ill. 429, 434, 164 N.E. 832, 834 (1929). 

8* United States v. Smith, 104 F. Supp. 283 (N.D. Cal., 1952). 

% E.g., Ill. Rev. Stat. (1951) c. 38, § 720; N.Y. Penal Code (McKinney, 1944) § 1783. 


© The exact status of the grand jury is the subject of much comment. See Coblentz v. State, 
164 Md. 558, 566, 166 Atl. 45, 49 (1933) (not a judicial body); Greenberg v. Superior Court, 19 
Cal. 2d 319, 323, 121 P. 2d 713, 716 (1942) (it is a judicial tribunal); Cobbledick v. United 
States, 309 U.S. 323, 327 (1940) (the proceeding is a judicial inquiry). 


" E.g., Ky. Code Crim. Prac. (Carroll, 1948) § 105; N.Y. Code Crim. Proc. (McKinney, 
1945) § 609 (District Attorney may issue subpoenas); Ind. Stat. Ann. (Burns, 1942) § 9-822 
(grand jury can issue subpoenas). 

* E.g., O’Hair v. People, 32 Ill. App. 277, 280 (1889); Ferriman v. People, 128 Ill. App. 
230, 236 (1906). 


%8 See State v. Kemp, 126 Conn. 60, 72, 9 A. 2d 63, 69 (1939). 
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tion,™ or the power of the court to allow a prosecutor to promise immunity.” 

Most state perjury statutes are applicable to grand jury proceedings.” 

Some states’ have replaced the traditional grand jury system with a so- 
called ‘‘one-man grand jury,”’ by empowering judges to carry on their own in- 
vestigation where there is probable cause to suspect that a crime has been com- 
mitted and that some one may be able to give material evidence regarding it. 
Such an investigation may be carried on with or without the assistance of the 
state’s attorney. The proceedings are secret, but the witness has the same privi- 
leges as before a grand jury. The consideration of cases is at the discretion of 
the judge and if he is unwilling to have certain officials prosecuted he might 
either ignore the case or find “no bill.” 


Federal Executive 


Indirect investigations into municipal corruption may be carried on by sev- 
eral federal executive departments. The Bureau of Internal Revenue, through 
its enforcement of personal income taxes and wagering taxes, has authority to 
examine the records of individuals whom the collectors have probable cause to 
believe are not complying with the statutes.** Compliance with the wagering 
tax provisions” entails both the payment of an excise tax on wagers and an 
occupational tax for the taking of wagers. The payment of the occupational tax 


* Hale v. Henkel, 201 U.S. 43 (1906). See People v. Kelly, 24 N.Y. 74, 84 (1861). Ill. Rev. 
Stat. (1951) c. 38, § 245, automatically grants immunity from future prosecution and removes 
privilege against self-incrimination in hearings regarding extortion charges; N.Y. Penal Law 
(McKinney, 1944) §§ 381 (bribery investigations), 584 (conspiracy), 1256 (kidnapping), 996 
(gambling). Before 1904, § 996 granted immunity only to the extent of not using the evidence 
in a future criminal action against the witness and it was held to be unconstitutional. People 
v. O’Brien, 176 N.Y. 253, 68 N.E. 353 (1903). 


% Ex parte Barnes, 73 Tex. Crim. 583, 166 S.W. 728 (1914). Ill. Rev. Stat. (1951) c. 38, 
§ 82 permits a court to grant immunity in investigations of bribery or offers of bribery before a 
grand jury. A Model State Witness Immunity Act, sponsored by the American Bar Association 
and the Council of State Governments, would permit the prosecuting attorney, with the per- 
mission of the Attorney General, to request the court to grant immunity to any witness in 
criminal proceedings before a court or grand jury—such immunity to be effective only after 
hearing an order by the court compelling testimony. Council of State Governments, op. cit. 
supra note 45, at 90. A similar bill sponsored by the Chicago Crime Commission and recently 
passed by the Illinois Legislature applies only to material witnesses and would be specifically 
inapplicable if the disclosure involved would make the witness liable to prosecution under the 
laws of another state or of the United States. Ill. S.B. 97, 68th Gen. Assembly (1953). 


%* E.g., Ill. Rev. Stat. (1951) c. 38, § 473 applies to “‘any judicial proceeding’”’ and has been 
interpreted to mean any proceeding which takes place in or under the authority of a court of 
justice or which relates in any way to the administration of justice. Hereford v. People, 197 
Ill. 222, 64 N.E. 310 (1902). N.Y. Penal Law (McKinney, 1944) § 1620 is effective ‘‘in, or in 
connection with, any action or special proceeding, hearing, or inquiry... .” 

*? Mich. Ann. Stat. (Supp., 1951) §§ 28.943-46; S.D. Code (1939) § 34.0901. See Marsh, 
Michigan’s One Man Grand Jury, 8 J. of Am. Jud. Soc. 121 (1924). 


% 53 Stat. 438 (1939), 26 U.S.C.A. § 3614 (1940). The use of this section requires a showing 
of “probable cause’’ only. United States ex rel. Sathre v. Third N.W. Nat. Bank, 102 F. 
Supp. 879 (D. Minn., 1952). 


% 65 Stat. 529 (1951), 26 U.S.C.A. §§ 3285-97 (Supp., 1952). 
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must be accompanied by the detailed, public disclosure of the taxpayer’s place 
of business and business associates, and the displaying of a tax stamp at that 
place of business.'® 

The collectors are empowered to summon suspected parties and to subpoena 
their records,!”™ and these summonses will be enforced by the federal! courts.' 
The Bureau maintains a Special Fraud Squad to examine in detail tax returns 
of notorious persons and businesses.'** Although the privilege against self-in- 
crimination is available to the taxpayer as regards testimony which he may be 
called upon to give,! it is not decided whether the privilege is available to pro- 
tect the records required by law to be kept for the purpose of computing taxes.!® 
Failure to keep such records is a misdemeanor and it has been recommended 
that it be made a felony.'* The Kefauver Committee also recommended’ that 
special record requirements be passed which would apply to gambling houses, 
and that special net worth statements be required of acknowledged profes- 
sional criminals. 

The Justice Department, through the FBI, is commissioned to investigate 
any suspected violations of those Federal laws not specifically enforceable by any 
other department.’ This means that matters of extortion, kidnapping and 
possession of stolen goods can be investigated as can any occurrence which 
seems linked with use of interstate transport or communication.'** These inves- 
tigators have no power of subpoena"”” independent of the court, but their supe- 
rior detective ability, coupled with the prestige of their position, aids them in 
getting the facts. , 

The Kefauver Committee suggested the establishment of a new executive 
department to act as a federal crime commission." Its primary job would be 

10065 Stat. 529 (1951), 26 U.S.C.A. § 3291 (Supp., 1952), and 53 Stat. 395 (1939), 26 
U.S.C.A. § 3275 (1940) (requiring public disclosure); 65 Stat. 529 (1951), 26 U.S.C.A. § 3293 
(Supp., 1952) (requiring tax stamps). These sections have recently been held to involve neither 


an infringement by Congress upon the police power of the states, nor a violation of the privilege 
against self-incrimination. United States v. Kahriger, 345 U.S. 22 (1953). 


101 53 Stat. 439 (1939), 26 U.S.C.A. § 3615 (1940). 


102 53 Stat. 441 (1939), 26 U.S.C.A. § 3633 (1940), penalty stated in 53 Stat. 440 (1939), 
26 U.S.C.A. § 3616 (1940). 


103 See Kefauver Report, p. 9. 10 Tn re Friedman, 104 F. Supp. 419 (S.D. N.Y., 1952). 

1% Tt has been argued that these records may come under the “‘required records’’ exception 
to the privilege against self-incrimination. Meltzer, op. cit. supra note 19, at 715 et seq. 

196 53 Stat. 202 (1939), 26 U.S.C.A. § 1821(1) (1948). See also Kefauver Report, p. 10. 

107 Kefauver Report, pp. 11, 13. 


108 Graske, Federal Reference Manual 98 (1939). Laws not enforceable through the FBI 
include the Narcotics Act (Treasury Dep’t), customs and smuggling laws (Treasury Dep’t), 
and mail frauds (Post Office Dep’t). 

10 See notes 62-65 supra. See also 62 Stat. 812 (1948), amended, 63 Stat. 96 (1949), 18 
U.S.C.A. §§ 2421-24 (1951) (Mann Act). 

1° 62 Stat. 817 (1948), as amended, 18 U.S.C.A. § 3052 (Supp., 1952), empowers the investi- 
gators only to serve warrants and subpoenas. 

11 Kefauver Report, p. 8. 
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to continue investigation of the matters which the committee considered, but 
jt would have no powers of subpoena and would have to rely upon appropriate 
Senate committees to issue subpoenas for it.'” 

State Executive 

To further the exercise of his constitutional and statutory duties,"* the gov- 
ernor of a state may be given powers by the state legislature to investigate 
various matters of state and municipal corruption. New York has two such 
statutes. The first empowers the Governor to direct the Attorney General of the 
state to conduct an inquiry into “matters concerning the public safety, public 
peace and public justice.’’"* Although originally intended as a World War I 
antisubversive measure,'"* this grant would appear to include a wide variety of 
subjects for inquiry. The only limitation which has so far been imposed is that 
the statute cannot be interpreted to authorize the investigation of a particular 
crime, since this is the function of a grand jury." 

The whole of the investigation is under the control solely of the Governor and 
the Attorney General. Money appropriated by the state legislature into a gen- 
eral fund is disbursed freely by the Attorney General with only the approval of 
the Governor. The Attorney General is free to hire his own assistants without 
civil service examinations. The assistants must make weekly reports to both the 
Governor and the Attorney General and they are forbidden to disclose to any 
one else the names of witnesses examined or information obtained. 

The statute gives the Attorney General and his assistants the power to sub- 
poena and examine witnesses under oath and to require the production of books 
and records ‘‘which he deems relevant or material to the inquiry.” Refusal to 
comply is made a misdemeanor without any explicit exception for a claim of 
privilege against self-incrimination. Although attorneys general have twice at- 
tacked the statute’s broad grant of powers,"’ the New York Court of Appeals 

12 One member of the Committee, Senator Wiley, objected to this proposal on the grounds 
that it might result in the basis for a national police force and that it might unnecessarily inter- 
fere with and duplicate the work of existing agencies. Ibid. The Commission on Organized 
Crime of the American Bar Association disapproved of S.J. Res. 65, 82d Cong. Ist Sess. 


(1951), which arose from the Kefauver recommendation, on the ground that without the sub- 
poena power, such a commission would not be as effective as a congressional committee. ABA, 
op. cit. supra note 25, at 64. 

u3 E.g., the responsibility of the Governor of New York to “‘take care that the laws are 
faithfully executed,’’ N.Y. Const. Art. 4, §3; his power to supersede and remove district 
attorneys, N.Y. Exec. Law (McKinney, 1951) § 63(2); N.Y. Const. Art. 9, §§ 5, 6; and his 
power to remove certain public officials. Ibid., at Art. 9, §9; N.Y. Public Officers Law (Mc- 
Kinney, 1952) §§ 32-34. 

14 N.Y. Exec. Law (McKinney, 1951) § 63(8). 

6 See In re Di Brizzi, 303 N.Y. 206, 101 N.E. 2d 464 (1951). 


“6 Ward Baking Co. v. Western Union Tel. Co., 205 App. Div. 723, 200 N.Y. Supp. 865 
(1923). 

17 [1918] Ops. N.Y. Att’y Gen. 16; [1940] Ibid., at 25-26. One of the suggestions of the 
Attorney General in 1940 was that an immunity clause be added to the statute to justify the 
categorical statement of the enforcement clause [1940] ibid., at 25. This was said to be un- 
necessary. See In re Di Brizzi, 303 N.Y. 206, 101 N.E. 2d 464 (1951). 
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recently declared the act constitutional,"* pointing out among other things that 
witnesses would retain their privilege against self-incrimination in proceedings 
before the commission. 

The second New York statute is the Moreland Act,"* which authorizes the 
Governor or his appointee to “examine and investigate the management and 
affairs of any department, board, bureau or commission of the State.” This 
would apparently include an examination of whatever role the district attor- 
ney’s office might play in the scheme of organized crime in the cities. 

The pay of appointees depends upon specific legislative appropriation and so 
is subject to some political pressure."*° The statute grants the power to subpoena 
and examine persons under oath and to require the production of any books or 
papers deemed relevant, and subpoenas will be enforced by the courts. It may 
be presumed that the privilege against self-incrimination is available to wit- 
nesses, and that the New York perjury laws would be applicable to these 
proceedings.'** 

In each state there are a number of state’s attorneys or district attorneys who 
are responsible for the enforcement of all the laws of the state, including laws 
pertaining to bribery, gambling and other matters common to municipal cor- 
ruption. There is, however, a good deal of confusion as to just what role should 
be played by these officials in the investigative process. Unless there is a statute 
requiring the prosecuting attorney to make investigations as well as prosecute 
violations of particular laws,™ the holding of investigations is at the prosecuting 
attorney’s discretion.’ The investigatory staffs of state prosecutors may be 
composed entirely of police officers “‘on loan” from municipal forces and subject 
to the control of the very people to be investigated. The investigators are 

48 A dissent questioned the manner in which the Governor had virtually by-passed the 
Attorney General in setting up the New York State Crime Commission. 

19 N.Y. Exec. Law (McKinney, 1951) § 6. 


120 Once the money is appropriated, however, expenditures are at the discretion of the 
governor, subject to the audit of the comptroller. Employees are considered to be in unclassified 
civil service and, hence, there are no salary limitations. [1927] Ops. N.Y. Att’y Gen. 322. 

11 Schiffman v. Bleakley, 46 N.Y.S. 2d 353 (S. Ct., 1943). 

2 Thid., at 355. 

23.N.Y. Penal Law (McKinney, 1944) § 1620 is applicable to “‘any action or special pro- 
ceeding, hearing, or inquiry, or on any occasion in which an oath . . . may lawfully be ad- 
ministered. . . .”” 

14 This may include, for example, gambling laws. See Baker and De Long, The Prosecuting 
Attorney—Powers and Duties in Criminal Prosecution, 24 J. Crim. L. 1025, 1035 et seq. 
(1934). 

%8 In New York County, the District Attorney’s office maintains a Homicide Bureau, 
Rackets Bureau, and Frauds Bureau to work with police in these fields. [1946-48] Report of 
Dist. Att’y, County of N.Y. 19-21. 


16 Thid., at viii; Ploscowe and Spiero, op. cit. supra note 82, at 252. One example of control 
is the case of Mayor Thompson of Chicago, who quarreled with the Cook County State’s 
Attorney and subsequently removed all of the officers assigned to that office. Moley, Politics 
and Criminal Prosecution 72 (1929). 
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generally given no special powers of subpoena, but must rely upon detective 
ability and the assistance of courts for search warrants and other process. 

Two major difficulties involved in the investigation of municipal corruption 
by state’s attorneys are: (1) the prosecutor is generally an elected official, often 
closely involved with the municipal political structure,'*’ and his staff is general- 
ly composed of political appointees;* and (2) other state, county, or local 
police agencies may be required by statute to investigate the same matters'®® 
and, hence, “‘buck-passing” by a lazy or corrupt prosecutor may be facilitated.'*° 

Several groups have recommended the establishment in each state of a per- 
manent state crime investigating commission, the function of which would be 
to investigate organized crime and its relationship to government and to keep 
public officials and agencies and the public generally advised of its findings. It 
would have full power of subpoena enforceable through the courts.'*! 


Municipal Executive 


A city charter may provide for a special executive department to examine 
and report on the operation of other governmental agencies. The New York 
City Department of Investigation is empowered to make investigations into any 
of the “affairs, functions, accounts, methods, personnel or efficiency of any 
agency” when so directed by the mayor, the city council or the commissioner 
of the department (appointed by the mayor).'® The term “agency” is defined 
in the charter'** as including any “city, county, borough . . . other office, posi- 
tion . . . or a corporate institution or agency of government, the expenses of 
which are paid in whole or in part from the city treasury.” Court decisions have 
determined, however, that although the department may examine the affairs 
of people who do business with the city,'™ it cannot investigate state officials'™® 

127 Ploscowe and Spiero, op. cit. note 82, at 225. 

8 Thid., at 229, 232 et seq. 


29 E.g., Ill. Rev. Stat. (1951) c. 125, § 17, making each sheriff the ‘“‘conservator of the 
peace in his county” with instructions to ‘prevent crime.” 


18 This possibility may be reduced somewhat by the enactment of statutes similar to a 
proposed Department of Justice Act, which would establish a special department under the 
state attorney general to which all state enforcement agencies would be responsible and which 
would grant special powers to the governor and attorney general to remove or supersede a 
prosecuting attorney. Council of State Governments, op. cit. supra note 45, at 79. 


18 Thid., at 93. Terms of the commissioners are set at five years, with an alternative pro- 
vision which would limit the terms of service to the term of office of the governor who appoints 
the commissioners. The alternative would permit a corrupt governor to bring his own com- 
missioners into office with him. See also the recommendations of the New York State Crime 
Commission, as reported in the N.Y. Times, p. 10, col. 3 (Jan. 26, 1953). 

12 N.Y. City Charter (1942) §§ 801-3. 

133 Thid., at § 981. 

1% Application of Dairymen’s League Co-op. Ass’n, 274 App. Div. 591, 84 N.Y.S. 2d 749 
(1948). 

1% In re Herlands (Sutherland), 170 Misc. 131, 9 N.Y.S. 2d 956 (S. Ct. 1939), aff’d without 
opinion, 257 App. Div. 935, 13 N.Y.S. 2d 279 (1939), aff’d without opinion, 288 N.Y. 708, 


43 N.E. 2d 91 (1942) (justices of the Supreme Court are state officials and not subject to in- 
vestigation). 
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or even nonexecutive municipal matters.'* The commissioner has the power to 
compel the attendance of witnesses!*’ and to administer oaths, and he may dele- 
gate this power. The New York perjury law has been held to apply to these pro- 
ceedings.'** The department also maintains a complaint bureau.'** 

It has been suggested that the Mayor of Chicago should have a special unit 
which would both receive and check complaints about administrative proce- 
dures and personnel, and would make preliminary investigations of alleged mal- 
feasance, presenting its findings to both the Mayor and the State’s Attorney.'*° 
The legal basis for such a unit, if it were created by the Mayor alone, would be 
questionable, since the decision would have to be made as to whether its estab- 
lishment and maintenance constitute a power delegated to the city by statute. 
The effectiveness of a fact-finding unit responsible solely to the Mayor will de- 
pend in large part, of course, on the Mayor’s honesty, efficiency and energy. 

Local police forces, in enforcing the ordinances of a municipality and the laws 
of the state, may discover illegal connections between criminals and public offi- 
cials on all levels. Besides any personal involvement in corruption, pressures to- 
ward nondisclosure of knowledge by policemen may take the form of social 
ostracism by fellow policemen, and assignment to undesirable duty.’ Further- 
more, even if the policeman attempts to disclose his knowledge, he may be pre- 
vented by a corrupt court from testifying. Disclosure might be facilitated by 
institution of state assistance and control over local police groups.'® 
Private Organizations 


The form of private groups investigating and acting regarding crime and 
politics is quite varied. One form is the city-wide Crime Commission such as has 
existed in Chicago since 1919 as an independent, incorporated body for the pur- 
pose of studying crime conditions in the city and helping to make enforcement 
more effective. Crime commissions are financed through voluntary contribu- 
tions, and the larger commissions may employ a staff of investigators and court 
observers. These groups have no special subpoena powers, but rely upon the 


136 In re Ellis, 176 Misc. 887, 28 N.Y.S. 2d 988 (S. Ct., 1941) (counsel employed hy City 
Council not subject to investigation). 


187N.Y. City Charter (1942) § 805. This includes the power to subpoena persons who are 
not employees of the city. Karelsen v. Yavner, 59 N.Y.S. 2d 683, 688 (S. Ct., 1945). 

138 People v. Kornblith, 296 N.Y. 738, 70 N.E. 2d 547 (1946). 

199 N.Y. City Charter (1942) § 804. 


1 6 Report of the Chief Investigator of the Chicago City Council Emergency Committee 
on Crime, as reported in the Chicago Sun-Times, p. 21, col. 3 (Jan. 16, 1953). 


M4 Tbid., at p. 18, col. 1. 


142 A Model Police Council Act is being urged to create a special executive department of 
the state (1) to inspect, report on, and set standards for local police groups and training 
schools; (2) to make recommendations concerning the expansion and consolidation of police 
services; (3) to encourage research by public and private groups on the subject of police ad- 
ministration. Council of State Governments, op. cit. supra note 45, at 85. See also Garrett, 
The Police and Organized Crime, in ABA, op. cit. supra note 25, at 177, 206. 
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ability of their investigators to ‘ferret out” information. They have, asa rule, 
a great deal of independence and prestige.'* 

Another form of private group is the professional association, exemplified by 
the national and local bar associations. These groups maintain committees 
which study criminal law and enforcement and which may uncover indications 
of corruption. 

Still another form of private group is the neighborhood committee, an ex- 
ample of which is the South East Chicago Commission. Inspired by community 
indignation over the increasing crime rate and decreasing property values in the 
area, the University of Chicago called a public meeting at which it presented a 
proposal for a community organization. A committee of five prominent local 
citizens laid the groundwork and a commission was set up to examine and act 
upon the entire social problem of the area, including violations of criminal laws 
and building regulations. Emphasis is placed on checking the work done by the 
local police authorities. Money is provided by individuals and institutions in the 
community, including the University. The staff includes two full time directors 
(an attorney and a sociologist), and a building inspector. Investigations are car- 
ried out through information volunteered by citizens of the community and 
through the assistance of investigators of the Chicago Crime Commission. Poli- 
cy is determined by a ninety-man board of directors, made up of prominent 
citizens.'“* 

Newspapers have often indulged in investigations and “crusades” regarding 
various aspects of municipal corruption. The actual investigatory work may be 
done by reporters whose contacts may enable them to learn more than many 
professional! detectives or formal boards of inquiry.'* 


Il 


Once the facts about municipal corruption are uncovered, a number of actions 
to help “‘clean up” the situation may be undertaken: a wholesale replacement of 
corrupt officials by election of a reform ticket, criminal prosecution of the guilty 
parties, removal from office by executive order, and prevention of recurrence of 


148 For more detailed description, see Peterson, Crime Commissions in the United States 
(1945). Formation of groups of this type is recommended by the Kefauver Committee. 
Kefauver Report, p. 30 


14 The multiplicity of private organizations studying corruption in a given municipal area 
creates much waste and duplicated effort. As an attempt to coordinate these groups, some 
larger organization may be formed, such as the Citizens of Greater Chicago (CGC). This in- 
corporated group includes representatives of approximately one hundred neighborhoods and 
special interest organizations. Funds come from city-wide voluntary donations. The objectives 
of the CGC include not only the strengthening of law enforcement in the city, but also educa- 
tion and pressure toward getting a new city charter, reapportionment of state senatorial dis- 
tricts, a new judicial article for the state constitution, and a new criminal code. CGC Fact 
Book 3 (1953). 


M4 E.g., an alleged ‘‘pay-off book’’ belonging to a police official was discovered by a Chi- 
cago newspaper at a time when the same official had legally obstructed the operation of the 
City Council’s Emergency Committee on Crime. Chicago Sun-Times, p. 1 (March 23, 1953). 
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the offenses through legislative or other means.’ Action on any of these levels 
may be possible, no matter what agency is used to get the necessary informa- 
tion,'*” but some of the agencies already outlined have advantages and limita- 
tions which generally make one type of action more appropriate than another.'** 
Election of a Reform Ticket 

Although it requires waiting until future elections, popular demand for a 
new, clean government has occasionally been shown to be effective. In New 
York, for instance, the disclosures of the Seabury investigation in the ’30s (an 
investigation by a committee of the state legislature) were followed by the 
election of a fusion ticket to replace the Tammany machine.'** In 1952, follow- 
ing the disclosures of the Kefauver Committee, Rudolph Halley, the Commit- 
tee’s Chief Counsel, was elected president of the City Council of New York 
City.” 

If there is extensive corruption in a municipality, it is probable that a major 
elective change is the only means of bettering the situation. Once such a change 
is made, corruption in particular offices may be effectively handled by specific 
agencies. Absent such change, however, there is a danger that the agency nomi- 
nally responsible for dealing with the corruption problem may itself have been 
corrupted and thus not only may fail to act, but may act in such a way as to 
conceal the crime-politics link by a “whitewash” investigation. 


Criminal Prosecution 


The agency which can use its information most directly to prosecute guilty 
officials is the grand jury. The effectiveness of a federal grand jury is, however, 
limited by the fact that it can neither indict an official for violation of a state 
law nor, usually, inform state prosecutors about its findings. 


146 Another possible action is the impeachment of the corrupt official, but this is usually so 
cumbersome a device as to be impracticable. 

147 Conversely, if the various enforcement agencies are organized in a structure conducive 
to “‘buck-passing,”’ a given piece of information may never be acted upon. For example, on 
resigning from his position, the Chief Investigator of the Chicago City Council’s Emergency 
Committee on Crime prepared a six-volume, 835-page report of his activities and findings. 
This report was at first kept under lock and key, unread, by the Committee’s Chief Counsel. 
When it was finally turned over to the Committee, the Committee members voted first to 
give it to the State’s Attorney, still unread. When he refused it, the Committee voted to give it 
to the Chief Justice of the Criminal Court, who also refused it. Only after these attempts did 
the Committee members even begin to read the report. 

448 Apart from criminal prosecution, the sanction of disbarment may be employed against 
attorneys involved in corruption. See ABA, op. cit. supra note 25, at 3. 

149 See editorial in N.Y. Times, p. 20, col. 1 (Nov. 8, 1933). 

16 See N.Y. Times, p. 1, col. 4 (Nov. 7, 1951). 

As with state grand juries (see note 89 supra), the proceedings of a federal grand jury 
are secret. Fed. Rules Crim. Proc. 6(e). Disclosure is, however, possible after indictment has 
been found, where justice so requires, at the discretion of the court. Metzler v. United States, 
64 F. 2d 203 (C.A. 9th, 1933); United States v. Alper, 156 F. 2d 222 (C.A. 2d, 1946). There is 
apparently no power in the jury to submit a report where it has found evidence, but not of a 
quantity or type to justify an indictment. Rector v. Smith, 11 Iowa 302 (1860); Coons v. 
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The operations of the Bureau of Internal Revenue have a two-fold effect on 
prosecutions. Enforcement of the gambling tax regulations discloses to state 
authorities the identity, location, and associations of some gamblers, and inves- 
tigations of returns may serve to uncover grounds for federal tax evasion 
prosecution by the Bureau. 

Two major problems in state prosecution are the effect of immunity statutes 
and the position of the state prosecuting attorney. If, at some time during the 
fact-finding process the witness has been granted by statute or agreement im- 
munity from future prosecution, the possibility of later punishment in this form 
is removed. Public officials may be forced to waive any immunity,’ but in 
other cases it is important for the investigator carefully to consider whether the 
information to be gained is worth any grant of clemency. 

In the matter of prosecution, the action of the prosecuting attorney is all- 
important. It is he who brings charges before the grand jury and who is re- 
sponsible for the prosecution of indicted parties. Any susceptibility on the 
prosecutor’s part to political pressure is likely to be manifested in his treatment 
of cases and willingness to act regarding matters of corruption. Proposed 
statutes may limit his power to “throw away” a case,"** and reticence upon his 
part to prosecute may be somewhat counteracted by the activities of private 
groups. Public disclosures of acts of corruption which the prosecuting attorney 
has failed to investigate or present to a grand jury may arouse sufficient public 
indignation to force the prosecutor to act in order to avoid losing his position 


State, 191 Ind. 580, 134 N.E. 194 (1922). Cf. In re Report of Grand Jury of Baltimore City, 
152 Md. 616, 137 Atl. 370 (1927) (permitting general grand jury reports that do not “point 
out individuals as subjects of public criticism and opprobrium’’). Some of the states have 
statutes which permit such reports, e.g., Okla. Stat. (1941) Tit. 22, § 1182 permits the grand 
jury to suggest the removal of public officials. N.Y. Crim. Code (1929) § 260, requiring the 
grand jury to inquire into misconduct in office of public officers, has been interpreted to in- 
clude reports. In re Jones, 101 App. Div. 55, 92 N.Y. Supp. 275 (1905); In re Healy, 161 Misc. 
582, 293 N.Y. Supp. 584 (County Ct., 1937). Contra: In re Osborn, 68 Misc. 597, 125 N.Y. 
Supp. 313 (S. Ct., 1910), For arguments in favor of the power, see Kidd, Why Grand Jury’s 
Power Is a Menace to Organized Crime, 12 The Panel 32, 33 (1934). 

ue E.g., N.Y. Const. Art. 1, § 6, states that a public officer testifying before a grand jury 
must waive all immunity from future proseeution under penalty of being removed from office. 
A similar act is being advocated by the Council of State Governments for adoption in the 
states, but this act explicitly does not apply to elective positions for which the exclusive means 
of removal are delimited by the constitution. Council of State Governments, op. cit. supra note 
45, at 117. 

Even without statutes of this sort, a grand jury may coerce policemen into waiving im- 
munity by maintaining that a refusal to waive immunity is tantamount to a claiming of the 
privilege against self incrimination and grounds for dismissal. Drury v. Hurley, 339 Ill. App. 
33, 88 N.E. 2d 728 (1949), and authorities cited note 58 supra. Although statutes and rulings 
of this sort may be effective in the process of finding and prosecuting municipal corruption, it 
raises questions as to just how many constitutional rights a person effectively gives up on 
taking public office and the deterrent effect upon potential public leaders. 

48 E.g., a proposed amendment to state criminal codes would require a prosecuting attorney 
to make full disclosure as a matter of public record and get the consent of the court before he 
could “‘nolle pros’’ or dismiss a case, or before the court could accept the plea of guilty to a 
lesser offense. Council of State Governments, op. cit. supra note 45, at 115. 
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and jeopardizing his party’s position in future elections. Many private groups 
maintain trained court observers who can report on mishandling of cases. In ad- 
dition, newspapers can mobilize public opinion on these matters. 


Removal by Executive Order 


Questions of executive removal of corrupt officials are governed entirely by 
statute. The governor of a state may be given power to remove various state 
officials, including prosecutors."* In New York, the Governor also has the 
power to remove the Mayor and Borough Presidents of New York City.” If 
he receives information of corruption from his own investigating agencies or 
other source, he is in a position to act immediately—if he wants to. Similarly, the 
mayor of a large city will probably have power to replace his police commis- 
sioner or corporation counsel.’ Here again, public opinion and private pressure 
groups play their roles. 


Prevention of Recurrence of the Offenses 


There are two ways of preventing a recurrence of the pattern of corruption: 
by formal legislation and by private vigilance. Since the stated purpose of a 
legislative investigating committee is usually to gather information for the pur- 
pose of deciding what laws should or should not be passed,” it might be expect- 
ed that the legislative committee is best qualified to follow up effectively on in- 


14 See note 84 supra. 


1% N.Y. City Charter (1936) § 8 (Mayor), § 81b (Borough President), § 92 (Comptroller), 
§431b (Police Commissioner). The completeness of this power is discussed in 66 U.S.L. 
Rev. 117 (1932). 


6 E.g., N.Y. City Charter (1936) § 4 (mayor may remove any official whom he has power to 
appoint, provided removal procedure is not otherwise stipulated). See also ibid., at § 431b 
(applying specifically to the Police Commissioner). Il]. Rev. Stat. (1951) c. 24, § 9-21, em- 
powers the mayor to remove his appointees. 


187 Tf the resolution establishing the investigating committee expresses a legislative purpose, 
the power of the committee will not ordinarily be open to question. United States v. Kamp, 
102 F. Supp. 757, 758 (D. D.C., 1952); Morford v. United States, 176 F. 2d 54, 58 (App. D.C., 
1949) ; Eisler v. United States, 170 F. 2d 273, 279 (App. D.C., 1948). The burden of proof which 
must be assumed by a person attacking the validity of a legislative investigation is indicated 
in Tenney v. Brandhove, 341 U.S. 367, 378 (1951): ‘‘To find that a committee’s investigation 
has exceeded the bounds of legislative power it must be obvious that there was a usurpation of 
functions exclusively vested in the Judiciary or the Executive.” It is possible, though not 
probable, that a court may interpret the statement of legislative intention as merely a cloak. 
See dissenting opinion of Clark, J., in United States v. Josephson, 165 F. 2d 82, 93 (C.A. 2d, 
1947), cert. denied, 333 U.S. 838 (1948). See also Greenfield v. Russel, 292 Ill. 392, 127 N.E. 102 
(1920). Even if no legislative purpose were expressed, the courts might permit an investigation 
aimed at the criminal acts of a particular public official whose removal could be brought about 
by action of the legislature, e.g., McGrain v. Daugherty, 273 U.S. 135 (1927), which involved 
the investigation of past activities of the U.S. Attorney General. 

There are two questions involved in the requirement that a legislative purpose be stated: 
(1) whether the committee must be committed to recommending the passing of specifically 
stated laws or types of laws, and (2) whether, in view of the non-lawmaking functions of the 
legislature, such as impeachment, even a general purpose to recommend legislation should be 
required. See Landis, Constitutional Limitations on the Congressional Power of Investigation, 
40 Harv. L. Rev. 153, 211-21 (1926). 
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formation discovered. However, the limitation of subjects on which the body 
has power to legislate and the lack of willingness of the body to legislate may 
impair the effective use of such information. Congress can legislate on matters 
of interstate commerce and communication, but the legislation necessary to 
fight municipal corruption is apt to be on a more local level."* State legislatures, 
which have the power to effect changes in city charters and criminal laws, are 
often closely tied up with big city politics and may be hesitant to pass this type 
of legislation. City councils, which often have power over police department 
structures, municipal court judges’ salaries, and the like, include as members 
many of the people who benefit directly from corruption. 

In most states, the governor may, if he wishes, utilize facts found by any of 
the executive methods of inquiry to frame bills for presentation to the legisla- 
ture. 

Lack of action by the legislature or the governor may be counteracted by the 
action of private groups. Introduction of a bill can come through the organized 
pressure of citizens on legislators and the efforts of crime commissions and bar 
associations who draw up model bills."** Testimony in favor of the bill and 
mobilization of public opinion for the bill might come from prestige groups and 
newspapers. 

The nonlegislative form of prevention is that which comes from a program of 
vigilance by permanent committees of either an official or unofficial nature. A 
federal crime commission, as recommended in the Kefauver Report, state in- 
vestigating commissions, private groups and newspapers, and in some states 
grand juries,’ through their independent investigations and exchange of infor- 
mation," could keep the public and appropriate governmental officers con- 
tinually informed of the activities of public officials. 

While there is undoubted value in disclosing and using information relating 
to municipal corruption, two countervailing factors should be considered. The 
first is the danger that, in attempting to find facts, one man or one group of men 
may be given too much legal power. As has been shown, a congressional com- 
mittee, if it states as its purpose the gathering of facts for future federal legisla- 
tion, may ask questions on many peripheral matters. Since it is not a judicial 
proceeding, its activities are not limited by the procedural safeguards which 
are required in the courts.’ 


8 The Kefauver Committee Resolution was explicit in forbidding the Committee from 
making any changes in state gambling laws, interfering with a state’s right to handle gambling, 
or even recommending any changes in state gambling laws. Sen. Res. 202, 8ist Cong. 2d Sess. 
(1950). The Kefauver Report was also quite explicit in pointing out that the burden of effective 
legislative change is on the states. Kefauver Report, p. 5. 

0 E.g., see notes 25, 84, 95, 130, 142, 153 supra. 

1 T.e., those which permit reports. See note 151 supra. 


18 The extent of exchange of information which is possible can be seen by the numerous 
Acknowledgments of sources contributing to the Kefauver Committee Report, at p. 21 of the 
report. 

18 See Galloway, Proposed Reforms of Congressional Investigations, 18 Univ. Chi. L. Rev. 
478 (1951). One limitation recently imposed would protect the witness from television cameras, 
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Similarly, while an investigation authorized by a governor by virtue of a spe- 
cial statute should be free from obstruction by a corrupt legislature, it is quite 
possible that this independence could be used to harass any of the governor’s 
personal or political enemies under the guise of inspecting the operation of their 
offices or ‘“‘the public safety.” 

A one-man grand jury is in a similar position. The one-sided, secret operation 
of a grand jury has been defended on the grounds that a person, if indicted, will 
have an opportunity to vindicate himself on trial."** However, the expense, 
trouble and social repercussions of a trial are great, and it might be questioned 
whether one man should be empowered to impose this burden upon private 
citizens or public officials. 

The second problem is that connected with publicity. Through procedures of 
many of the fact-finding agencies—closed hearing of legislative groups, grand 
juries which are not allowed to issue reports, or executive commissions which 
report only to the governor or a similar official—information gathered can be 
suppressed from public knowledge. It would seem that the public has an inter- 
est in knowing what these agencies have found, but it must be remembered that 
a great deal of adverse public opinion can be formed around unsubstantiated ac- 
cusations or the presentation of extraneous bits of evidence. In many instances, 
the accused has no opportunity to reply; in others, the reply is never publicized 
to an extent which would eradicate the harm done to the individual by the accu- 
sation. The problem remains as to where the balance should lie between inform- 
ing the public and protecting the individual from unfair pressures. 





flash bulbs, spectators and other elements which might ‘disturb and distract”’ a witness. 
United States v. Kleinman, 107 F. Supp. 407, 408 (D. D.C., 1952). The case is based on the 
somewhat naive notion that “the only reason for having a witness on the stand . . . is to get 
a thoughtful, calm, considered and . . . truthful disclosure of facts.”’ Ibid. 

183 The absence of indictment is the primary argument used to prohibit grand juries from 
making reports. See dissenting opinion of Woodward, J., in In re Jones, 101 App. Div. 
55, 57 et seq., 92 N.Y. Supp. 275, 277 et seq. (1905). 


JUDICIAL REVIEW OF ILLINOIS CIVIL 
SERVICE COMMISSION FINDINGS 


Harrison v. Civil Service Commission highlights the confusion that surrounds 
the present scope of court review of findings of Illinois civil service commis- 
sions,” and raises the question of what course the courts will follow when grant- 


! 347 Ill. App. 405 (1952), Robson, P. J., and Schwartz, J., specially concurring. 


? For a description of the civil service commissions and the procedures for discharge before 
these commissions, see Civil Service Discharge Procedure in Illinois: Asset or Liability to 
Good Government?, 47 Northwestern U.L. Rev. 660 (1953). The comment makes two recom- 
mendations: (1) the common-law exclusionary rules of evidence, originally designed to pre- 
vent dubious evidence from influencing poorly educated jurymen, should not be introduced 
into hearings held before competent civil service commissioners; (2) the civil service com- 
missions should be given considerably more latitude in recommending appropriate disci- 


2520 gee 
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ing such review in the future. Harrison, a police captain, was charged before the 
Chicago commission with accepting a $30,000 gift from a notorious gambler as 
a reward for bodyguard services rendered. The commission ordered Harrison 
dismissed from the police force. From this discharge order, Harrison initiated 
proceedings under the Illinois Administrative Review Act* seeking judicial 
review. The trial court found the issues in Harrison’s favor and reversed the 
commission’s order. On appeal, the order of the commission was reinstated. 
The court recognized that the Illinois cases on scope of judicial review of com- 
mission findings were in confusion, but declined the task of resolving the ques- 
tion. ‘Whether the instant record is reviewed for the limited purpose of de- 
termining . . . whether the plaintiff had a legal hearing . . . and the Commis- 
sion was not guilty of bad faith or gross abuse of discretion, or . . . for the 
purpose of determining whether the findings reached by the Civil Service Com- 
mission were against the manifest weight of the evidence, the result we have 
reached, whichever premise is adopted, would be the same.’’* 


I 


Prior to the passage of the Administrative Review Act, the courts’ right to 
review the findings of state and city civil service commissions to some extent 
through a writ of certiorari was well established.’ The statutes forming the 
commissions generally provided for subpoena powers, the taking of testimony, 
and a hearing.* In view of such powers, the proceedings of the commissions were 
termed “‘quasi-judicial,’’’ and therefore subject to certiorari review, despite the 
fact that the employee had no property right in a civil service job.* The scope of 
review, as originally limited by the Illinois courts, extended only to the juris- 
diction and procedural due process afforded in the administrative proceedings.*® 

Even before the Administrative Review Act, there was a movement toward 
granting more extensive review. This trend was probably motivated by the 
enormous growth in the number and power of administrative bodies.'® The 
Illinois courts met the pressure for fuller review by expanding the concept of 
“jurisdiction.”” By statute, removal for “cause” was a prerequisite to a valid 
proceeding.'' The courts held that cause was jurisdictional and that the facts 


# Til. Rev. Stat. (1951) c. 110, § 264 et seq. * 347 Ill. App. at 413 (1952). 


* For a general discussion, see 14 Univ. Chi. L. Rev. 270 (1947), noting Cartan v. Gregory, 
329 Ill. App. 307, 68 N.E. 2d 193 (1946). 

*E.g., Ill. Rev. Stat. (1951) c. 24}, §§ 14, 51. 

7 Field, Civil Service Law 224 (1939). 

* Miller v. Chicago, 234 Ill. 416, 84 N.E. 1044 (1908) (mandamus); Powell v. Bullis, 221 
Ill. 379, 77 N.E. 575 (1906); Joyce v. Chicago, 216 Ill. 466, 75 N.E. 184 (1905). Contra: Kusel v. 
Chicago, 121 Ill. App. 469 (1905), where the court held that the proceedings before the com- 
mission were executive and not subject to court review. 

* Joyce v. Chicago, 216 Ill. 466, 75 N.E. 184 (1905). 

© For a discussion of how the problem was met in other jurisdictions, see Univ. Chi. L. 
Rev., op. cit. supra note 5, at 272. 

" Til. Rev. Stat. (1951) c. 244, §§ 14, 51. 
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relied on to prove cause were jurisdictional facts subject to review by the 
courts."* Thus, while the courts did not say that there was insufficient evidence 
to sustain the charge, they gained the power to review the evidence by saying 
that there was insufficient evidence to show jurisdiction.'* To meet the exigencies 
of each case, the courts alternated between a view merely requiring a showing 
that the commission acted upon evidence,'‘ to a view that there must be “evi- 
dence fairly tending to sustain the order.’’* 

Perhaps a better insight into the real scope of review being granted by the 
courts may be gained on an operational level through a consideration of the 
amount of evidence the court required to be included in the return to the writ. 
In those cases limiting the scope of review to jurisdiction and procedural due 
process, or a mere showing that the commission acted upon evidence, the court 
was not interested in inspecting and weighing the evidence; consequently, it 
generally required no evidence whatever to be returned, but merely a certifica- 
tion by the commission that a hearing was had and evidence was taken. Schlau 
v. Chicago"* is an example of this position. There, a simple statement that there 
was evidence to support the conclusion of guilty as charged was held sufficient. 
Hopkins v. Ames’ and People ex rel. Holland v. Finn** held that it was necessary 
that the cause be sustained by the facts, but that it was sufficient if the facts 
were set out in the commission findings. On the other hand, cases employing a 
scope of review that required evidence fairly tending to sustain the charge de- 
manded more than a summarized commission finding. Thus, in Funkhouser v. 
Coffin,'® the court said that the record must contain the testimony upon which 
the decision was based. 

It appears that under the guise of “‘jurisdictional facts” the courts have 
expanded and contracted the weight or consideration they give the evidence 
to provide the desired solution in each case. The question has become, not 
whether the courts will review the evidence, but rather, how far the courts are 
in fact reweighing the evidence. 

The courts are forced to the fiction of jurisdictional facts in their push for 
broader review by the constitutional separation of powers of the state govern- 
ment into executive, judicial and legislative departments.” The courts have held 

1? Funkhouser v. Coffin, 301 Ill. 257, 133 N.E. 649 (1921). 

18 Funkhouser v. Coffin, 221 Ill. App. 14, 20 (1921). 

4 Schlau v. Chicago, 170 Ill. App. 19 (1912) (mandamus). 

% See Funkhouser v. Coffin, 301 Ill. 257, 133 N.E. 649 (1921). For a discussion of the 
Funkhouser decision, see Univ. Chi. L. Rev., op. cit. supra note 5. 

16 170 Ill. App. 19 (1912) (mandamus). 

17 344 Til. 527, 176 N.E. 729 (1931). 18 247 Ill. App. 53 (1927). 

19 301 Ill. 257, 133 N.E. 649 (1921). See Murphy v. Houston, 250 Ill. App. 385 (1928), 
which interpreted the Funkhouser decision as requiring the substance of the evidence, not 
merely the conclusions drawn therefrom; Carroll v. Houston, 341 Ill. 531, 536, 173 N.E. 657, 


659 (1931); Fosse v. Allman, 329 Ill. App. 296, 68 N.E. 2d 203 (1946); Cartan v. Gregory, 
329 Ill. App. 307, 68 N.E. 2d 193 (1946). 


© Til. Const. Art. III. 
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that removal powers of the type exercised by the civil service commissions, while 
quasi-judicial to the extent that they involve a hearing at which testimony is 
taken, are nevertheless executive in nature." A review which permitted the 
courts to exercise a broad discretion as to the fitness and qualifications of state 
and local government employees would thus be in effect unconstitutionally 
vesting executive power in the judiciary.” The quasi-judicial aspect of removal 
will support, at most, a review as to jurisdiction. In such nonexecutivé matters 
as workmen’s compensation and rate cases,”* constitutional objections have not 
arisen, and the courts have been able to reweigh the evidence and overturn the 
findings where they are against the “manifest weight of evidence.’”’ The cases 
reveal that this test is practically synonymous with the substantial evidence 
rule prevailing in the federal and other jurisdictions.™* 


II 


The Administrative Review Act abolished common-law certiorari® and 
provided a unified procedure for judicial review of administrative findings.” 
Section 11”” provides that the determination by the reviewing court “shall 
extend to all questions of law and of fact presented by the entire record” and, 
further, that “findings and conclusions of the administrative agency on ques- 
tions of fact shall be held prima facie true and correct.” 


™ Hopkins v. Ames, 344 Ill. 527, 176 N.E. 729 (1931). 


® Aurora v. Schoeberlein, 230 Ill. 496, 82 N.E. 860 (1907), in which a trial de novo was 
authorized. For a discussion of the Schoeberlein decision, see Northwestern U.L. Rev., op. cit. 
supra note 2, at 669-70, suggesting that since the functions of government on the local ad- 
ministrative level have become commingled, the separation of powers concept in this regard 
is questionable. Consult Matter of La Guardia v. Smith, 288 N.Y. 1, 41 N.E. 2d 153 (1942). 

%8 Railroad Trainmen v. Elgin J. & E. R. Co., 374 Ill. 60, 28 N.E. 2d 97 (1940); Liberty 
Foundries Co. v. Industrial Comm’n, 373 Ill. 146, 25 N.E. 2d 790 (1940); Utilities Comm’n 
v. Toledo, St.L. & W.R. Co., 286 Ill. 582, 122 N.E. 158 (1919); Mohler v. Dep’t of Labor, 
409 Ill. 79, 97 N.E. 2d 762 (1951). It might be noted, in passing, that the manifest weight rule 
is a judicial, and not a legislative, standard. Indeed, an attempt by the legislature to prescribe 
such a test would be, in Illinois, an unconstitutional usurpation of judicial power. Otis Elevator 
Co. v. Industrial Comm’n, 302 Ill. 90, 134 N.E. 19 (1922). 

*4 See Peoples Gas Light Co. v. Slattery, 373 Ill. 31, 25 N.E. 2d 482 (1940). 


* Certiorari and mandamus were usually used interchangeably to determine the rights of 
discharged employees. Schlau v. Chicago, 170 Ill. App. 19 (1912); Blanchly v. Coffin, 279 Ill. 
401, 117 N.E. 85 (1917); Lane v. Lindblom, 215 Ill. 58, 74 N.E. 73 (1905). Except for appeals 
under statutes, Aurora v. Schoeberlein, 230 Ill. 490, 82 N.E. 860 (1907), prohibition appears to 
be the only other method used to seek judicial review of civil service commission findings. 
Blasi v. Burdett, 195 Ill. App. 255( 1915). For a general discussion of the means of review prior 
to the Administrative Review Act, see Northwestern U.L. Rev., op. cit. supra note 2, at 666- 
70; Review of Administrative Orders in Illinois, 31 Ill. L. Rev. 230 (1936). 


* The procedure applies only to those civil service commissions brought under the Act by 
legislative enactment, e.g., Illinois Civil Service Commission, Ill. Rev. Stat. (1951), c. 244, 
§ 14; Chicago Civil Service Commission, ibid., at § 77a; Chicago Park District Civil Service 
Commission, ibid., at § 113.1; Chicago Sanitary District Civil Service Commission, ibid., at 
c. 42, § 323.14. The Cook County Civil Service Commission is not yet subject to the Act. 

*7 Til. Rev. Stat. (1951) c. 110, § 274. 


% The prima facie presumption of the statute would, of course, be rebuttable. Morrison v. 
Flowers, 308 Ill. 189, 139 N.E. 10 (1923); People v. Polhemus, 367 Ill. 185, 10 N.E. 2d 966 
(1938). 
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Section 11 was interpreted with regard to civil service cases by the Illinois 
Supreme Court in Dresner v. Civil Service Commission.** The court held that it 
must ‘‘consider the record to determine if the findings of the administrative 
agency are borne out by the evidence in the cause and whether or not the find- 
ings are against the manifest weight of evidence.’’*° 

The extension into the civil service field of the ‘manifest weight” formula 
employed theretofore in “rate-type’’ cases only, was attacked as unconstitu- 
tional by Judge Schwartz, concurring in the Harrison case. Judge Schwartz 
argued that the hiring function is purely executive, in contrast to the cases in- 
volving workmen’s compensation and rate cases which adjudicate and protect 
the interests and rights of individuals. He concluded that the judiciary may 
examine the evidence only to determine “whether the trial was a farce, or the 
conclusion of the commission capricious, unreasonable and arbitrary. The ulti- 
mate purpose of this examination is the solution of the question—‘Was he dis- 
charged for cause?’ or was the proceeding a cloak for action motivated by politi- 
cal or other personal bias?”’*! Thus, Judge Schwartz would limit judicial review 
of civil service findings under the statute to the contracted scope of early 
decisions. 

On the operational level, the recent case of Kennedy v. Hurley® is consistent 
with a rule of limited review. In that case, Kennedy, a policeman, was dis- 
charged for violation of the rules prohibiting outside activities when it was 
learned that he was intimidating private detectives. Eleven years elapsed from 
the commission’s determination of the case until the hearing for court review, 
and in the interim, the transcript of evidence from the commission disap- 
peared.** The court was called upon to determine whether the return had to 
include a transcript of evidence. It held that the transcript was unnecessary 
and that a summarized statement of the facts as found by the commission 
would suffice. 

III 

The present confusion in the cases as to scope of review of civil service com- 
mission findings suggests that the resolution of the problem may more properly 
be sought in the practical merits of a broad or narrow rule than in arguments 
based on constitutional or judicial authority. 

At the outset, it might be well to articulate the broad and narrow rules as 
precisely as possible. The broad rule is usually framed in terms of reversing the 

% 398 Ill, 219, 75 N.E. 2d 303 (1947). 


® Accord: Secaur v. Civil Service Comm’n, 408 III. 197, 96 N.E. 2d 464 (1951). Under the 
manifest weight formula, the Drezner court appears, in effect, to have reweighed the evidence 
and substituted its determination for that of the Commission. For a discussion of the two cases, 
see Northwestern U.L. Rev., op. cit. supra note 2, at 670-72. 

* See Drury v. Hurley, 339 Ill. App. 33, 88 N.E. 2d 728 (1949). 

* 348 Ill. App. 265 (1952). 

33On the appellate level, appellants must appeal within ninety days of the order com- 
plained of, and must specify, within ten days of notice of appeal, the portions of the trial 
record to be made the record on appeal. Ill. Rev. Stat. (1951) c. 110, § 200; Ill. App. Ct. 
Rules of Practice, Rule 1(1)(a), in 349 Ill. App. at p. iii (1953). 
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commission when its findings are against the “manifest weight of the evidence,” 
or when there is lack of “evidence fairly tending to sustain the order.” In terms 
of the “reasonable man” usually referred to in such cases, the broad rule of re- 
view would permit the court to upset the commission if, but only if, the evidence 
presented before the commission was insufficient to enable a reasonable man to 
arrive at the commission’s conclusion. The narrow rule would focus on the 
motivation of the commission, with the record being utilized by the court only 
in order to decide whether the discharge was the result of political or other bias, 
or was of so capricious and arbitrary a nature as to indicate a “fraudulent”’ in- 
tent on the part of the commissioners, in that they were willfully disregarding 
the facts of the case.** 

The values that must be reconciled in civil service cases are the right of the 
employee to be safeguarded from removal for other than just cause and the 
interest of the public in an efficient civil service. Employee rights already receive 
fairly thorough protection apart from judicial review. The employee can be 
discharged only if, after notice of written charges and a public hearing at which 
he may be represented by counsel,** a commission of more or less nonpartisan 
makeup® is persuaded that, on the facts, just cause for dismissal exists. The 
presence of a Civil Service Protective Association, with counsel to advise 
employees as to their rights, may act as a further check on arbitrary action.*’ 

Broad court review would extend added protection to the employee against 
unjust dismissal based on errors of judgment or insufficient evidence. On the 
other hand, this judicial structure may create a formidable obstacle to the 
removal of an employee for cause, in that the time, effort, and expense necessary 
to secure a discharge are increased. As a result, in certain cases an employee 
who is a detriment to the service may be retained impreperly.** Two other 


*4 This is similar to the scope of review in tax assessment cases. Harding v. Atwater, 362 
Ill. 546, 533, 1 N.E. 2d 46 (1936). 

In several cases, the court apparently refused even to review the alleged fraudulent motiva- 
tion of the civil service commission. Smith v. Chicago, 343 Ill. App. 267, 98 N.E. 2d 602 (1951), 
where petitioner charged he was treated differently because he was a Negro; Quinn v. Chi- 
cago, 178 Ill. App. 115, 118 (1913) (semble). 


% Til. Rev. Stat. (1951), c. 244, §§ 14, 51; c. 34, § 64.30; c. 42, § 323.14. 


** E.g., the Civil Service Act provides, both as to state and city commissions, that not 
more than two of the three commissioners shall be of the same political party at the time of 
appointment. Ill. Rev. Stat. (1951) c. 244, §§ 1, 39. 


8? The association obtains information on the discharge of civil service employees and 
makes this information available to legislators, to the press, and to organizations and indi- 
viduals interested in the civil service system. 


% The contention that broad court review, with an order of reinstatement in doubtful 
cases, will improve morale by increasing job security, may be balanced against the adverse 
effects on the service that may result by placing leaders of doubtful character over other 
employees. E.g., Harrison had been removed before by the commission only to be reinstated by 
the courts as a leader in the police force. Other names appearing in several review cases are 
contained in Cartan v. Gregory, 329 Ill. App. 307, 68 N.E. 2d 193 (1946). 
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factors contribute to this result. First, the trial courts appear unduly sympa- 
thetic to the appeals of discharged employees. A survey of forty cases, chosen 
at random, indicates that the trial court reversed the commission and rein- 
stated the employee twenty-nine times. Of these twenty-nine cases, the apellate 
court affirmed only seven, reversing the trial court in twenty-two decisions. It 
has been suggested “‘that these decisions can only be explained by the fact that 
politics are still very much a part of our government.”’**® Second, while the 
ultimate control over appeals from the trial courts lies in the hands of the 
commissioners, these commissioners are inevitably greatly influenced by the 
advice of their attorneys. In Chicago, these attorneys are furnished by the 
office of the Corporation Counsel, and in Cook County, by the State’s At- 
torney’s office. Such agencies are often vulnerable to the application of political 
pressure. 

In light of the above factors, the following proposals are advanced: 

(1) The courts should employ a rule of narrow review in civil service cases. 
Such a rule could deal with the political discharge, since as a part of their in- 
quiry into the procedural due process afforded the employee, the courts could 
deal with questions of bias. Once the political element is eliminated, the fre- 
quency of unfair dismissal is probably insignificant. In order that the reviewing 
court may be able to evaluate the fairness of the administrative proceeding, the 
commission should be required to return the full record, including the transcript 
of testimony. 

(2) The commissions should be empowered to retain their own counsel. This 
step would consolidate control over appeals in an agency which may have a 
more accurate idea of the impact of a given reinstatement on the integrity of the 
service, and which, by virtue of its at least nominally nonpartisan composition, 
may be less open to political influence than the agencies presently furnishing 
legal counsel to the commissions. 

(3) A discharged employee should be permitted, and required, to appeal his 
dismissal directly to an appellate court.“ Since, at present, both trial and appel- 
late courts are supposed to apply precisely the same rule of review, the necessity 
of the two-step procedure is not immediately apparent. Its elimination would 
economize the time and money of both the employee and the commission, and 


would avoid the political pressures that appear to be operative at the trial 
court level. 


% See Northwestern U.L. Rev., op. cit. supra note 2, at 673. 


“In the federal structure, this procedure is the usual provision for judicial review of 
administrative action. See, e.g., Davis, Administrative Law 726 (1951), where nineteen statutes 
embodying such procedure are gathered. Presumably, the situation in Kennedy v. Hurley, 348 
Ill. App. 265 (1952), page 745 supra, the disappearance of the transcript of evidence, would 
be prevented by the new Illinois Appellate Court Rules of Practice. See note 33 supra. 
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TAXATION OF FOUND PROPERTY AND OTHER WINDFALLS 
Eisner v. Macomber dies a slow death. 
—Douglas, J., dissenting.* 

The question of whether property found unexpectedly is income to the finder 
within the meaning of the Sixteenth Amendment! and Section 22(a) of the 
Internal Revenue Code* was discussed in a recent tax service bulletin,’ which 
expressed the opinion that the fair market value of such property is income to 
its finder. The bulletin recognized that the problem of found property is but one 
aspect of the larger problem of “windfalls.” 

The term “‘windfall’”’ denotes value which is received by a person unexpected- 
ly as a result of good fortune rather than as a result of effort, intelligence, or the 
venturing of capital. Appreciation in the value of property has occasionally 
been termed a windfall in the literature.‘ To the extent that such gain is the 
result of intelligent risking of capital by the investor, this terminology seems 
misleading. Only those gains from “‘an unsought, uncalculated, unexpected, 
fortuitous rise . . . in the value of . . . previously existing assets’’® may appro- 
priately be termed windfalls. In the capital gain field, the law has made no 
distinction between windfall and other gains. All realized capital gains are 
considered taxable income under the definition in Eisner v. Macomber:* “ ‘In- 
come may be defined as the gain derived from capital, from labor, or from both 
combined,’ provided it be understood to include profit gained through a sale or 
conversion of capital assets... .’’ With regard to non-capital gain windfalls, 
however, the law is less clear. The Internal Revenue Code is silent on the 
question, and thus far the field has been developed solely through the courts. 

* Helvering v. Griffiths, 318 U.S. 371, 404 (1943). 


1U.S. Const. Amend. 16: ‘The Congress shall have power to lay and collect taxes on 
incomes, from whatever source derived, without apportionment among the several States, 
and without regard to any census or enumeration.’’ 


* Int. Rev. Code § 22(a): “‘ ‘Gross income’ includes gains, profits, and other income derived 
from salaries, wages, or compensation for personal services . . . of whatever kind and in what- 
ever form paid, or from professions, vocations . . . or sales or dealings in property . . . growing 
out of the ownership or use of or interest in such property; also from interest, rent, dividends, 
securities, or the transaction of any business carried on for gain or profit, or gains or profits and 
income derived from any source whatever.”’ 

*5 CCH 1953 Fed. Tax Rep. ¥ 8730. See Edward J. Dougherty v. Comm’r, 10 T.C.M. 
320 (1951), recognizing, but not deciding, question whether found money was income within 
statute. 

*Tax Institute, Panel Discussion, Capital Gains Taxation (1946): Professor Seltzer: 
“Another concept of income from which capital gains and losses are reasonably excluded 
might be termed the prudent consumption concept. This widely held concept distinguishes 
between regularly recurring income and windfalls on the ground that only the former may be 
prudently spent.’’ Professor Seltzer, however, does not believe that all capital gains are 
windfalls. See text at note 5 suprra. 

* Seltzer, The Nature and Tax Treatment of Capital Gains and Losses 53 (1951). 


* 252 U.S. 189, 207 (1920). In Merchant’s Loan and Trust Co. v. Smietanka, 255 U.S. 509 
(1921), it was held that the word “‘income’’ in the 16th Amendment included ‘a gain from a 
single sale as well as profits from sales by one engaged in the business of buying and selling. 
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1. ARE WINDFALLS EXCLUDED FROM INCOME BY THE “MACOMBER” DEFINITION? 


The first case on the taxation of non-capital gain windfalls was Central Rail- 
road Company v. Commissioner’ decided in 1935 by the Court of Appeals for the 
Third Circuit. The Central Railroad case held that a recovery of profits made 
by a corporate officer who had engaged in surreptitious business operations 
adverse to the interests of the corporation did not constitute income to the 
corporation. The court based its decision on an extremely literal application of 
the Eisner v. Macomber definition of income. The court said: “(T]he value of 
the property . . . cannot be traced to either capital or labor. . . . [WJhat it [the 
corporation] received was in the nature of a ‘windfall.’ It was a penalty imposed 
by the law on a faithless fiduciary, a gain granted gratuitously because of the 
necessity of keeping persons in positions of trust beyond the temptation of 
double dealing. . . . Moreover, the settlement was not based on a suit by the 
taxpayer to recover profits of which it had been deprived.’”* 

In 1941, Arcadia Refining Company v. Commissioner® was decided by the 
Fifth Circuit. Here, money was received in settlement of a lawsuit against an 
officer who had appropriated assets of his corporation to finance a profitable 
competing enterprise. The proceeds of settlement were held taxable income to 
the corporation, with the exception of that part allocable to the conversion of 
assets, which part represented only a return of capital. In reaching this result, 
the court in the Arcadia case may not have treated the situation as involving a 
windfall. The Board of Tax Appeals below (now the Tax Court) had found that 
the recovery was of “profits” taxable as income and the reviewing court simply 
decided that the finding of the Board was fully supported by the evidence and 
should not be disturbed. Yet the case does not indicate whose profits were being 
recovered. If the profits were actually earned by the corporation and kept by 
the officer as agent in breach of his fiduciary duty, there would be little question 
that they would be taxable income to the corporation. If the profits were 
actually earned by the officer and were awarded to the corporation solely to 
punish the officer for his breach of duty in earning profits, the recovery would 
_ be a windfall, and holding it taxable conflicts with the Central Railroad case. 
' If the profits were actually earned by the officer but awarded to the corporation 


779 F. 2d 697 (C.A. 3d, 1935). 


* Tbid., at 699. While the corporation’s suit was not framed as an action to recover lost 
profits, it may be that taxpayer’s dealings with its officer, in the form of leases and contracts 
with a corporation controlled by the officer, reduced taxpayer’s profits below the level they 
might have reached absent such dealings. To the extent of such loss of profits, taxpayer’s 
recovery would not be a true windfall and would be taxable as ordinary income. In addition, 
the fact that taxpayer, by suing, expended some ‘‘effort’’ in gaining its recovery might take 
the case out of the ‘‘windfall’’ category as generally understood. But the tendency of the 
courts is to disregard the lawsuit as such as the “cause’’ of the recovery and to focus on the 
underlying situation which prompts the relief. Cases involving deductibility of legal expenses 
similarly turn on the nature of the underlying activity. Cf. Lykes v. United States, 343 U.S. 
118, 123 (1952), noted in 20 Univ. Chi. L. Rev. 247 (1953). 


* 118 F. 2d 1010 (C.A. Sth, 1941). 
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because they should have been profits of the corporation in that the opportunity 
to earn them was a corporate opportunity which the officer wrongfully usurped, 
then it would seem their recovery would be income under the common notion 
that damages awarded in lieu of income are income.’® The fact that assets of the 
corporation were used to produce the income in the Arcadia case, and not in 
the Central Railroad case, seems to distinguish the cases and strengthens the 
corporate opportunity analysis of the former. Alternatively, it could be argued 
that the recovery in the Arcadia case may be considered to have been of profits 
derived from the capital of the corporation itself since its assets were used in 
producing the profit. Thus the profit would literally fall within the Eisner v. 
Macomber definition of taxable income. In any event, the Arcadia case does 
not consider the fund involved explicitly from a windfall viewpoint, nor does it 
even cite the Central Railroad case. Moreover, the Arcadia case itself has not 
been cited in subsequent windfall opinions. 

Between the decisions in the Central Railroad case and the Arcadia case, a 
1940 decision by the Board of Tax Appeals, Highland Farms Corporation," held 
punitive damages awarded in an action for slander of title and willful inter- 
ference in the conduct of taxpayer’s business not to be income. The reasoning 
was that these damages were awarded neither for loss of capital nor for loss of 
profits, but as a penalty, and Central Railroad had already declared that penal- 
ties did not fall within the definition of taxable income set forth in Eisner v. 
Macomber. In August 1952, this reasoning was reaffirmed by the Tax Court in 
Glenshaw Glass Company," involving the punitive damage portion of a triple- 
damage antitrust settlement. The Tax Court cited Central Railroad and High- 
land Farms and declared its adherence to the “rule of long standing that has 
never been questioned in any court” that sums received in settlement of 
punitive damage claims do not constitute taxable income.'* 

In November 1952, two and one-half months after the Glenshaw case, a de- 
cision by the Court of Claims, Park & Tilford Distillers Corporation v. United 
States,'* rejected Central Railroad and Highland Farms insofar as they relied 
upon the definition of income in Eisner v. Macomber; the Glenshaw case was not 
cited. Park & Tilford held that insider’s profits turned over to taxpayer cor- 

© Plumb, Income Tax on Gains and Losses in Litigation, 25 Cornell L.Q. 221 (1940). 


" 42 B.T.A. 1314 (1940). 
CCH Tax Ct. Rep. { 19,146, 18 T.C. No. 108 (1952). 


18 Whether defendant in an antitrust suit can deduct the triple damage payment from his 
taxable income either as a loss or an expense raises the question of whether Congress’s purpose 
in providing triple damages was to induce injured parties to sue and thereby aid in the en- 
forcement of the antitrust laws, or simply to punish the guilty party. However, even if the 
congressional intent were primarily to offer plaintiffs an inducement to sue, it would not 
automatically follow that defendants should be granted relief from the consequence of their 
misdeeds in the form of tax reduction. Cf. Comm’r v. Longhorn Portland Cement Co., 148 F. 
2d 276 (C.A. Sth, 1945), which held that amounts paid in compromise of state antitrust suit 
are not deductible as business expenses. Accord: Universal Atlas Cement Co. v. Comm’r, 
171 F. 2d 294 (C.A. 2d, 1948). 


4107 F. Supp. 941 (Ct. Cl., 1952). 
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poration in accordance with the provisions of the Securities Exchange Act" 
were income to the corporation under the “any source whatever” phrase of 
Section 22(a). The definitional language in Eisner v. Macomber was limited to 
the special problem of whether a realization of gain had occurred on the declara- 
tion of a stock dividend, a problem not involved in Park & Tilford. The court 
said: 

It is not, and we think could not rationally be, suggested that Congress lacks the 
power to tax windfalls as income. ... A windfall may, of course, be a gift, and thus 
expressly exempt from income tax. But if, as in the instant case, the windfall is 
clearly not a gift, but a payment required by a statute, ... we do not see how its 
exemption could be reconciled with the reiterated statements that Congress intended, 
by Section 22(a), to tax income to the extent of its constitutional power." 

General American Investors Company," decided by the Tax Court in Decem- 
ber 1952, shortly after Park & Tilford, followed the Court of Claims decision in 
that case by holding that insider’s profits recovered by a corporation were 
taxable income to the corporation. The court distinguished Highland Farms and 
Glenshaw simply on the ground that these two cases involved punitive dam- 
ages.'® The court did not make clear, however, why the difference in fact be- 
tween punitive damages and insider’s profits should lead to a different tax 
result. 

A concurring opinion quoted the peculiar language of the Securities Exchange 
Act,'® which provides that insider’s profits shall ‘‘inure to and be recoverable 
by” the corporation, and then concluded, ‘‘Thus the profits here in question 
were income of the petitioner within . . . 22(a) since they were ‘profit’ either 
from ‘sales or dealings in property *** growing out of ownership of *** or 
interest in such property’ or ‘from any source whatever.’”’ The concurring 
judge, however, does not make explicit the logic by which he moves from the 
language of the Securities Exchange Act to the conclusion of taxability. The 
words of the Act might be used to support any one of three possible construc- 
tions: (1) profits will be considered as earned by the officer, but the corporation 
shall have a legal right to recover them; (2) although the profits will be con- 
sidered earned by the officer, they become the property of the corporation from 


% Securities Exchange Act of 1934, § 16(b), 48 Stat. 896 (1934), 15 U.S.C.A. § 78p(b) (1951). 
16 107 F. Supp. at 943-44. 


17 CCH Tax Ct. Rep. J 19,372, 19 T.C. No. 73 (1952). 


8 The taxpayer in Park & Tilford urged that the payment of insider’s profits was a penalty 
imposed upon the insider. The court, however, said that this question would be of importance 
only where the insider sought to deduct the payment from his taxable income as a loss or an 
expense. In this event, the deductibility might depend upon whether the policy of the law is to 
penalize the insider for doing acts which the law wishes to discourage, or whether the insider 
is to be permitted to bolster the market for the securities of his corporation but only prevented 
from retaining the gains. The Tax Court has held that the insider is not entitled to the deduc- 
tion. William F. Davis, Jr., 17 T.C. 549 (1952). 


19 Securities Exchange Act of 1934, § 16(b), 48 Stat. 896 (1934), 15 U.S.C.A. § 78p(b). 
(1951). 
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the moment they are earned; or (3) the corporation itself will be considered 
the earner. The first construction simply raises the windfall question, and 
appears to be the situation the majority was assuming. The second construction 
will not necessarily result in a tax to the corporation. In other cases, such as 
assignment by a wage-earner of his right to future wages, the income is taxable 
to the earner irrespective of whether the legal title to the income ever rests in 
him even momentarily.*° The third construction would seem to be the only one 
on which the concurring opinion could rely and yet it seems a strained interpre- 
tation of the words “inure to and become recoverable by.” Further, as a matter 
of fact, the effort, and thus the act of “earning,” was all on the part of the 
insider, not the corporation. 

In the most recent windfall case, William Goldman Theaters, Inc.," decided in 
January 1953, the Tax Court relied on the Glenshaw, Highland Farms, and 
Central Railroad cases in holding that the two-thirds of a triple-damage judg- 
ment in an antitrust suit which represented punitive damages was not income. 
Park & Tilford was not mentioned. In distinguishing the General American 
case, the court highlighted, as did the majority in General American, the fact 
that punitive damages were not insider’s profits. The court also referred to the 
same wording of the insider’s profit statute which had been relied on by the 
concurring opinion in General American. 

Thus Park & Tilford refused to extend the vitality of the Eisner v. Macomber 
definition of taxable income beyond the facts of that case. The Central Railroad, 
Highland Farms, and Glenshaw cases used the definition to determine taxability 
of windfalls. In distinguishing these earlier cases rather than overruling them, 
the Tax Court, in General American and William Goldman Theaters, has created 
two classes of windfalls: penalties and insider’s profits. If a case of found prop- 
erty arises, the court will be faced with the problem of whether such property is 
more like the nontaxable penalty or the taxable recovery under the Securities 
Exchange Act. 

Perhaps a more appropriate interpretation of Section 22(a) would be to hold 
that all windfalls, including penalties, are taxable income under its sweeping 
language. A Treasury Regulation interpreting Section 22(a), which provides 
that income means “all wealth which flows in to the taxpayer other than as a 
mere return of capital,”’” would seem to suggest this result. Insofar as the policy 
of Section 22(a) is to impose similar tax burdens on persons in similar circum- 
stances, there is no basis for distinguishing value received as a windfall and, for 
example, value received as a salary. By the same reasoning, there is no basis for 
distinguishing between an award of value labelled “penalty” and one labelled 

*® Lucas v. Earl, 281 U.S. 111 (1930). See also Helvering v. Horst, 311 U.S. 112 (1940) 
(taxing donor of bond interest coupon on interest when received by donee-owner). 

*™ CCH Tax Ct. Rep. { 19,401, 19 T.C. No. 79 (1953). 

* Treas. Reg. 111, § 29.2!-1. 
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“insider’s profits.”** To the extent that the income tax is progressive, and to 
the extent that it is desirable to have the burden of the progression fall upon the 
people with the greatest addition to their economic power within the given 
period, the same reasoning would apply. 

It may be thought that a person who receives value only sporadically is not 
in the same circumstance as a person who receives the identical value from a 
recurring source. The argument is that a prudent man will regard sporadic 
receipts differently and will not treat them as available for ordinary consump- 
tion.** From this it is concluded that the receipts should be taxed at a lower rate 
or not taxed at all. But it may be concluded with equal logic that the receipts 
should be taxed at an even higher rate, for the recipient does not depend upon 
them for subsistence. In any case, the Internal Revenue Code, by and large, has 
rejected the sporadic-receipt argument, except that those gains falling within 
the technical term “capital gain” are taxed at a bargain rate. In addition, no 
distinction is made between the sporadic income of a prize fighter and the stable 
income of a college professor.* 































II. PROBLEMS OF BASIS IF WINDFALLS ARE EXCLUDED FROM INCOME 


If it is assumed that windfalls are to be excluded from taxable income by the 
definition of income in Eisner v. Macomber, one resulting basis problem may be 
suggested by the following example: On January 1, A finds $5,000 cash and B 
finds property with a fair market value of $5,000. A immediately spends his 
$5,000 cash for consumption purposes; B sells the property and spends the 
$5,000 proceeds for consumption purposes. B’s resulting position is identical 
with that of A. A pays no tax. However, B can avoid a tax only if he is to be . 
assigned a basis of $5,000 for the found property. It is not clear whether the 
Internal Revenue Code, as now interpreted, will permit B to take such a basis. 
The Code defines basis as cost.” Since the found property does not appear to 
have “‘cost” B anything, it would seem that his basis for the property would be 
zero. This would result in a taxable gain of $5,000 on the sale of the property. 

%3 Cf. the concept of income in Simons, Personal Income Taxation (1938), as including 
“(1) the market value of rights exercised in consumption, and (2) the change in the value of the 


store of property rights between the beginning and the end of the period in question.’’ Ibid., 
at 50. See text at note 22 supra. 


* Seltzer, op. cit. supra note 5, at 25. 


* It is sometimes suggested that receipts not includible in the concept ‘‘national income’’ 
should not be taxed to the recipient. National income “‘denotes, broadly, a measure of the net 
results of economic activity in a community during a period of time.’’ Simons, op. cit. supra 
note 23, at 45. A windfall, being only a transfer of the result of economic activity rather than an 
addition to the result of such activity, is not a part of national income. However, Simons 
himself does not believe that the concept of national income has any place in the income tax. 
Ibid., at 47. : 


* Int. Rev. Code § 113(a): “The basis of property shall be the cost of such property; 
except that . . .”” and then follows a list of specific exceptions which are not applicable here. 
Section 113(b)(2) provides that a substitute basis shall be used in certain specific cases again 
not applicable. 
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A possible argument that would permit an escape from the use of the zero 
basis is suggested by an analysis of the rule that one who pays an income tax 
upon the receipt of property is entitled to a basis equal to the amount included 
in his income.*” Two rationales have been suggested for this rule: (1) The 
recipient has really incurred a cost—by the rendering of services, the surrender 
of debts due him, or the like—equal to the value of what he has received. This 
line of reasoning, however, does not explain the fact that the recipient of a 
dividend in kind is allowed a basis although he has apparently incurred no 
cost.* (2) The recipient has been taxed on the value of the property to the ex- 
tent that it has been included in income, and the basis given him is designed to 
prevent a second tax on the same value when the property is sold. This ration- 
ale, however, does not adequately explain those cases in which the fair market 
value of property at the time of receipt was improperly not reported as income, 
and yet the property still received as a basis such fair market value.” 

The first rationale will not aid the windfall finder of property, since he incurs 
no cost. The second rationale, however, is an exception to the cost rule. It may 
be argued that, if the law has a policy against taxing twice that which is income, 
it ought also to have a policy against taxing once that which is not income at 
all. It would seem that were found property not income if never sold, it should 
not become income when it is sold.*® To hold otherwise would discriminate 
against A, the finder of cash in the above example, as opposed to B, the finder of 
other property which is subsequently sold for cash. 

In Detroit Edison Company v. Commissioner," the Supreme Court held that 
assets constructed with money furnished by customers had a basis of zero for 

7 Treas. Reg. 111, § 29.22(a)-1, provides that ‘‘if property is transferred by a corporation 
to a shareholder, for an amount less than its fair market value . . . such shareholder shall 
include in gross income the difference between the amount paid for the property and the 
amount of its fair market value. . . . In computing the gain or loss from the subsequent sale 
of such property its basis shall be the amount paid for the property, increased by the amount 
of such difference included in gross income.’’ The regulation provides a like increase in the 


basis for property transferred by an employer to an employee for an amount less than its fair 
market value. See also Surrey and Warren, Federal Income Taxation 466-67 (1950). 


%8 See Greenbaum, The Basis of Property Shall be the Cost of Such Property: How is the 
Cost Defined?, 3 Tax L. Rev. 351 (1948). 


#* See, e.g., Helvering v. Salvage, 297 U.S. 106 (1935); Robbins v. United States, 21 F. 
Supp. 403 (Ct. Cl., 1937). But see Timken v. Comm’r, 141 F. 2d 625 (C.A. 6th, 1944), and 
Continental Oil Co. v. Jones, 177 F. 2d 508 (C.A. 10th, 1949), disallowing the higher basis 
where the receipt of the property was improperly excluded from income. 


*°Tt was once the law that the basis on sale for nontaxable stock dividends was zero. 
Helvering v. Gowran, 302 U.S. 238 (1937). Now the basis for the old stock is apportioned be- 
tween the old and the new. Int. Rev. Code § 113(a)(19). The latter result seems more appropri- 
ate. Since a nontaxable stock dividend is really only the spreading out of an old investment, 
presumably the value of each share after the dividend will fall in proportion to the amount of 
the new issue. Therefore, the old system would produce false gains upon the sale of the new 
stock and false losses upon the sale of the old, whereas the present system produces neither 
false gains nor losses. 


# 319 U.S. 98 (1943). 
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purposes of depreciation." The court appears to advance two arguments for 
this result. First, since the property was paid for by customer funds, the com- 
pany incurred no cost and was therefore not entitied to a basis under the cost 
rule. Second, the customer funds, while they ‘‘were to the customer the price 
of the service,” were not taxed as income to the company,** and therefore did 
not entitle the company to a basis under the inclusion-in-income rule.** It could 
be argued that the Detroit Edison case rests its holding of zero basis mainly on 
the ground that, while neither the money nor the property was included in 
income at the time it was received, it should be included in income at some 
time. If it is decided that windfall found property is not income at all, the 
Detroit Edison case does not necessarily preclude the finding of a positive basis 
for such property. 

If found property, not taxed as income to the finder, is to have a positive 
basis when sold, the next basis problem is whether the basis should be the fair 
market value of the property at the time it is found, at the time it is sold, or at 
the time the statute of limitations has run against the loser. Returning to the 
example discussed above, assume that B, instead of selling the property on 
January 1, retains it until July 1, and that the statute of limitations bars the 
loser’s claim on March 1, by which date the market value of the property has 
risen to $7,000. B sells the property July 1 for $8,000. Clearly, at least the final 
$1,000 of appreciation should be taxed to B, since that appreciation was in the 
value of an asset owned by B and was realized by sale. The additional apprecia- 
tion of $2,000, however, took place while title to the property was vested in 
the loser of the property. It could be argued that B therefore takes as his basis 
$7,000, the value of the property at the time title vests in him, and that the 
$2,000 appreciation between January 1 and March 1 is not income to him. But if 
B’s basis is not the value of the property when found, then the appreciation in 
value during the running of the statute of limitations would escape tax al- 
together. 


Ill. TREATMENT OF WINDFALLS IF NOT EXCLUDED FROM INCOME 


If it is assumed that found property windfalls are not to be excluded from 
taxable income by the definition of income in Eisner v. Macomber, the questions 
of when the tax is to be imposed, what basis is to be assigned the windfall 
property, and what tax consequences will result from return of the property to 
its owner remain to be considered.* 

# In this area the basis for depreciation is the same as the basis for gain or loss on sale. 
Int. Rev. Code § 114(a). 


#3 The Court said that these receipts “had not been taxed as income presumably because 
it had been thought to be prescribed by this Court’s decision in Edwards v. Cuba Railroad 
Company holding that ...a government subsidy to induce railroad construction was not 
income.”’ Detroit Edison Co. v. Comm’r, 319 U.S. 98, 103 (1943). 

* See text at note 27. 

* The realization doctrine prevents taxation of appreciation in the value of an existing 
property interest. See Roehner and Roehner, Realization: Administrative Convenience or 
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It may be possible to impose the tax either when the property is found, when 
the finder claims it as of right, or when the statute of limitations has run against 
the loser. Once the statute has run, it appears clear that the finder should be 
taxed if he has not been taxed before. But it may not be necessary to wait for 
the expiration of the statute if the finder may be considered to hold the property 
under a “claim of right and without restriction as to its disposition.” ** Com- 
missioner v. Wilcox*’ added to the claim-of-right doctrine the requirement of 
“the absence of a definite, unconditional obligation to repay or return that 
which would otherwise constitute a gain. Without some bona fide legal or 
equitable claim, even though it be contingent or contested in nature, the tax- 
payer cannot be said to have received any gain or profit within section 22(a).’’** 
This would mean, of course, that a finder could not be taxed until the statute of 
limitations had extinguished his obligation to return. Rutkin v. United States,** 
although nominally distinguishing the Wilcox case,*° appears to have erased this 
requirement, opening the door once more to taxation of windfalls prior to the 
running of the statute.” 


Constitutional Requirement, 8 Tax L. Rev. 173 (1953). The receipt of windfall found property, 
however, constitutes a new property interest for the finder rather than appreciation in the 
value of a previously existing interest. 

If a natural resource, such as oil, is located as a result of the expenditure of capital and 
labor in prospecting and drilling, there may be a question whether such nonwindfall finding is 
a realization of value. If the oil rights in the land or the land on which the oil is found were 
owned by the finder prior to discovery, he has apparently realized nothing by his finding; 


he has merely engaged in activity which appreciated the value of an asset which he already 
owned. It might be argued that the act of finding and preparing the oil for market so changes 
its nature that a realization of its appreciation in value occurs. But the extraction of oil 
appears indistinguishable from the ordinary manufacturing process, and the general rule is 
that products of manufacture are not income until sold. 

* The “claim of right’’ doctrine was established by Justice Brandeis in North American 
Oil Consolidated v. Burnet, 286 U.S. 417 (1932): “If a taxpayer receives earnings under a 
claim of right and without restriction as to its disposition, he has received income which he is 
required to return, even though it may still be claimed that he is not entitled to retain the 
money, and even though he may still be adjudged liable to restore its equivalent.”’ Ibid., at 424. 

37 327 U.S. 404 (1946). %* Thid., at 408. 

* 343 U.S. 130 (1952). 


“The Wilcox case involved embezzlement while the Rutkin case involved extortion. 
Although the Court in the Rutkin case specifically said that it did not reach the facts in the 
Wilcox case, it has been suggested that the authority of the Wilcox case has been destroyed. 
See, e.g., The Supreme Court, 1951 Term, 66 Harv. L. Rev. 89, 173 (1952). A possible dis- 
tinction may be found in the fact that an embezzler never acquires legal title to the money, 
whereas an extortioner does acquire legal title, subject only to an equitable right in the vic- 
tim to get the money back. 

“ If the tax is put off until the full statute of limitations has run or until the finder has 
unambiguously appropriated the property, the finder is being given a ‘‘free ride’’ in terms of 
speculating in fluctuations of value of the property during the statutory period. If the law 
were to swing to the opposite extreme and declare found property income the moment it is 
found, the finder would be faced with the burden of paying a tax on property which he might 
be diligently attempting to return to the true owner. Presumably, the value of the property 
for income tax purposes and the beginning of the holding period would be determined by the 
date upon which the property became income to the finder. 
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The second problem in dealing with the taxation of windfall property is what 
basis the property is to be assigned on sale. Assuming that the finder has 
already been taxed on the property as income, he would take as his basis for 
the property the value given it when it was included in his income.® If the 
finder has improperly failed to pay an income tax on the found property, the 
cases are unclear as to whether he may be forced to take a basis of zero on 
sale.* 

Whenever a finder who has paid a tax on windfall found property returns it 
to its owner, the question arises whether an adjustment will be made either in 
the form of a refund for the year the tax was paid or as a deduction for the year 
in which the property was returned. In the 1947 case of Gargaro v. United 
States,“ where taxpayer, entitled to a percentage of corporate net income, 
figured the income incorrectly because the government later renegotiated a 
contract with the corporation, the Court of Claims held that the prior return 
should be amended because the money was received under a mistake of fact 
and there “really” was an obligation to return. While the obligation was un- 
known, the Wilcox case had decided that if there was an unconditional obliga- 
tion, the item was not income. Two years later, however, in Haberkorn v. 
United States,“ the Court of Appeals for the Fourth Circuit reached the opposite 
result, citing North American Oil Consolidated v. Burnet,“ which it claimed was 
not overruled by the Wilcox case. In 1951, in United States v. Lewis," taxpayer 
had included a bonus in his gross income when he received it, but was later 
forced by subsequent litigation in a state court to give back a portion of the 
bonus. The Supreme Court held taxpayer was not entitled to exclude that 
portion of the bonus from his earlier income tax return. “Nothing in this lan- 
guage [North American case] permits an exception [to the claim of right notion] 
merely because a taxpayer is ‘mistaken’ as to the validity of his claim.” 

If the person who returns found property previously taxed is to be denied a 
refund, he may attempt to claim a deduction for the year in which the property 
was returned. While it is difficult to point to any provisions of the Internal 


@ See text at note 27 supra. 
“ See text at note 29 supra; but cf. text at note 34 supra. 


“73 F. Supp. 973 (Ct. Cl., 1947). See also Greenwald v. United States, 57 F. Supp. 569 
(Ct. Cl., 1944). 


#173 F. 2d 587 (C.A. 6th, 1949). 
286 U.S. 417 (1932). 47 340 U.S. 590 (1951). 


 Tbid., at 591. In Healy v. Comm’r and Comm’r v. Smith, 73 S. Ct. 671 (U.S., 1953), tax- 
payers had received salaries from their corporate employers which they reported as income. 
Later, part of each salary was held excessive and each taxpayer became liable as transferee 
for the unpaid taxes of his employer corporation. The Supreme Court held that the past 
returns for the years in which taxpayers had reported their salaries could not be reopened. 
The Commissioner conceded, however, that the taxpayers were entitled to a deduction for a 
loss in the year of repayment of the amount earlier included in income. 
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Revenue Code that would permit such a result,** it seems rough justice to 
allow the deduction.*® 


* For deductions from gross income, see Int. Rev. Code § 23. 

* See, generally, on this problem, Mistake and the Claim of Right Doctrine, 46 Ill. L- 
Rev. 497 (1951). See also note 48 supra. 

After this comment went to press, the Bureau of Interna] Revenue made the following 
ruling: ‘‘Gross income: Treasure-trove.—The finder of buried treasure is in receipt of taxable 
income. The amount of the income is to be measured by its value in United States currency for 
the taxable year in which it is reduced to undisputed possession.” Rev. Ruling 61, 1953 Int. 
Rev. Bull. No. 9, at 2, 5 CCH 1953 Fed. Tax Rep. §6171. The ruling appears to deal only with 
property found as the result of labor and therefore taxable income even within the definition 
in Eisner v. Macomber. The ruling does, however, make more certain that this result would, 


in fact, be reached and, in addition, appears to answer the problem of when such property is 
taxable income. 





BOOK REVIEWS 


The Washington Lawyer. By Charles A. Horsky. Boston: Little, Brown and 

Company, 1952. Pp. 179. $3.75. 

The practice of the Washington lawyer is unique, at least as to those lawyers 
whose work primarily involves the relations of their clients to the federal gov- 
ernment. Of course, there are lawyers in Washington whose work is largely con- 
fined to rendering the usual type of legal services concerning purely private 
business transactions—the same function lawyers perform in any other com- 
munity. These, however, are not the lawyers about whom Mr. Horsky writes in 
The Washington Lawyer. Rather, his book focuses on the lawyers in and out 
of Washington whose work is centered on the problems arising out of the direct 
impact of the federal government on the affairs of their clients.’ 

Mr. Horsky has characterized the Washington lawyers who are the subject 
of his book as follows: “The Washington lawyer represents a recent development 
in the legal profession sufficiently distinctive to repay separate consideration, 
because he has become an essential part of our present scheme of government. 
His function, broadly, is that of principal interpreter between government and 
private person, explaining to each the needs, desires and demands of the other. 
His corollary function is that of seeking to adjust the conflicts that inevitably 
arise” (pp. 9-10). 

The author is eminently qualified for the task he has undertaken. After grad- 
uation from law school with distinction, he served a year as legal assistant to 
Circuit Judge Augustus N. Hand in New York. Thereafter, in 1935, he was ap- 
pointed a member of the staff of the Solicitor General of the United States, 
where he served for approximately three years. Since 1939 he has been in private 
law practice in Washington. 

Mr. Horsky first describes the historical background of the Washington law- 
yer. There have been a few federal agencies which have attracted their own 
specialized bars almost from the very beginning of our government. The patent 
Bar, for example, consisted for many years of a specialized group of lawyers 
whose practice was concentrated in Washington. And there early arose a group 
of lawyers who practiced before the General Land Office. A legal notice in Hub- 
bell in 1895 showed the continuing effect of the Civil War on Washington law 
practice: “‘Pensions secured for soldiers, sailors, widows, parents and minor 
children, write for particulars” (p. 19). The Court of Claims, after the Civil 
War, seems to have had a Bar of its own. 

1 The “‘Washington lawyer,”’ as the term is used by Mr. Horsky, does not necessarily reside 


and work in Washington. Lawyers having a governmental practice in Washington may be 
found in many cities of the United States. 
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But notwithstanding these sporadic instances of practice peculiar to Wash- 
ington, there was no substantial group of practitioners during the nineteenth 
century or early part of the twentieth century whose practice was primarily 
governmental and distinct from that of the usual local practitioner. Mr. Horsky 
believes that the genesis of the present group of Washington lawyers was in the 
Wilson administration. More lawyers appeared who listed themselves in Hub- 
bell as specializing in patents, and others appeared who announced special com- 
petence in practice before the Interstate Commerce Commission, and in the 
field of pure food and drugs, income taxes and other revenue matters. Tax prac- 
tice soon became a leading part of the Washington lawyer’s job. After sum- 
marizing this history, Mr. Horsky concludes that the beginnings of the modern 
Washington lawyer trace back about thirty years and “‘that only in the last two 
decades has he become numerous and important enough to warrant treatment 
as a distinctive element of the American bar”’ (p. 21). 

It is to the modern Washington lawyer of the last two decades that the book 
is chiefly directed, and Mr. Horsky roughly classifies his treatment into a dis- 
cussion of the relationship of the Washington lawyers to the courts, to Con- 
gress, and to the executive branch of the government. 

In his relation to the courts, the function of the Washington lawyer is the 
least unusual. In the early days of the Supreme Court, mainly perhaps because 
of travel difficulties, arguments in many important appeals to the Supreme 
Court were referred by local counsel to Washington lawyers, and many of the 
outstanding Supreme Court counsel of that period resided in Washington. But 
now, counsel who have handled cases in the lower courts customarily, although 
not always, come to Washington and argue the cases themselves before the 
Supreme Court. The Washington Bar certainly has no monopoly on Supreme 
Court practice. 

Washington lawyers do handle a substantial volume of litigation in the Court 
of Claims. The United States Tax Court and the Court of Customs and Patent 
Appeals hear cases from lawyers residing in all parts of the country, although, 
of course, the Washington Bar also handles many cases before these tribunals. 

As for the regular courts of the District of Columbia, the Municipal Courts 
review local cases and the Washington lawyers who are the subject of this book 
seldom appear in these Municipal Courts. They may, however, frequently ap- 
pear in the United States District Court and the United States Court of Ap- 
peals. Both these latter courts have a dual jurisdiction—they function like state 
courts when dealing with matters arising out of private controversies in the 
District of Columbia; they also function as regular federal courts. In connection 
with this latter function, matters arise which frequently require the service of 
Washington lawyers. In addition, special jurisdiction is vested in the Court of 
Appeals to review the decisions of certain government agencies, for example, the 
National Labor Relations Board and the Federal Communications Commission. 
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One frequently finds such cases handled by the Washington lawyer specializing 
in governmental practice. 

Mr. Horsky devotes considerable attention to the legislative activities of 
Washington lawyers. This requires the Washington lawyer, among other things, 
to interpret and evaluate legislative activity for the benefit of clients living in 
various parts of the country. Proper performance of this job demands that the 
lawyer have “considerable understanding of the prevailing political moods of 
individual Senators and Congressmen, of Congressional Committees, and of 
Congress as a whole” (p. 33). 

The author then turns to the subject of lobbying. He gives us a very intelli- 
gent discussion of this subject which, unfortunately, it is impossible to sum- 
marize adequately in the scope of a book review. Sufficient to say, the author 
points out that it is the legitimate function of a lawyer to assist Congress in the 
legislative process, to serve his clients by seeking to prevent the passage of ill- 
conceived legislation and to advance his clients’ point of view in support of posi- 
tive enactments by Congress. Such function is a desirable part of the operation 
of a democracy. Mr. Horsky clearly distinguishes between such legitimate ac- 
tivities and so-called “‘influence-peddling.”’ He also calls attention to the fact 
that lawyers can perform an invaluable service to Congress by assisting in the 
drafting of complicated legislative measures. Congress is short-staffed on com- 
petent draftsmen who thoroughly understand the problems involved in pro- 
posed legislation. The informed lawyer acts in the public interest when he seeks 
to render this useful assistance. By so doing, he will assure that his client is not 
the victim of poorly drafted legislation, easily subject to judicial misinterpre- 
tation. 

Mr. Horsky admits that there are lawyers who take undue advantage of their 
position and engage in unethical activities as lawyer-lobbyists. But this is not 
an adequate reason for condemning all of the activities of lawyers in seeking to 
protect the interests of clients in respect to pending legislation, because most 
of this activity is quite legitimate and is an invaluable aid to Congress. 

Approximately one-third of Horsky’s book is devoted to a discussion of the 
work of the Washington lawyer in connection with the federal administrative 
agencies and the executive branch of the government. The growth of modern ad- 
ministrative law is one of the most interesting phenomena of our time in the 
legal field. The lawyers of several decades back practiced almost entirely before 
courts. Their cases were prepared and tried under principles of the common law 
or under state or federal statutes. They were accustomed to a strict observance 
of the conventional rules of evidence. There was a certitude about their practice 
which probably never will be attained for those who choose to practice in the 
field of public administrative law. 

These earlier lawyers, thoroughly schooled both in the common law and in 
the principles of strict statutory construction, generally resented the appearance 
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and growth of administrative law as applied and enforced by administrative 
agencies and tribunals. Mr. Horsky quotes John Foster Dulles, as late as 1939, 
saying: “The lawyer dealing with a commission should not carry into his work 
prejudices and resentment which are perhaps natural but which, in justice to the 
client, must not be allowed to color the lawyer’s judgment and action. He 
should, for example, be very sure that he does not unwittingly encourage the 
client to fight a commission because this will afford the lawyer a chance to vent 
his general feelings against commissions as such” (p. 65). 

But whether we like it or not, administrative law is here to stay. The growth 
of large industry, the increasing concentration of economic power in the hands 
of a few, the growing complexity of modern life, and other factors, have made 
inevitable a corresponding enlargement in the powers and functions of the fed- 
eral government. The type of regulation which is exemplified by the Securities 
and Exchange Commission, and many similar regulatory agencies, is here to 
stay because without it there would be chaos in the businesses under regulation. 
Just as modern congested traffic conditions require traffic lights, so modern eco- 
nomic and social conditions require regulation of varying degrees in different 
industries. 

The courts are not equipped for the regulatory job. Agencies with special 
expertise must do this work subject, of course, to appropriate judicial review 
where the agencies perform an adjudicatory function. 

Mr. Horsky gives an interesting brief history of this trend toward administra- 
tive regulation, which he believes commenced in the first administration of 
Woodrow Wilson. He points to the creation of the Federal Trade Commission, 
the Federal Reserve Board, and the Department of Labor, as well as the new 
limitations on business activity imposed by the Clayton Act, as indicating the 
beginning of the modern administrative process which had its flowering in the 
1930’s. But it is only during the last twenty years that the importance of ad- 
ministrative law has been fully recognized. 

The author certainly is right when he points out that this development did 
not come about through any preconceived plan as to the ideal structure of gov- 
ernment. Most of the new administrative agencies were created step by step as 
some concrete problem arose which Congress or the Executive thought could 
only be solved by administrative regulation. Inevitably, a new type of govern- 
mental activity which proliferated as rapidly as has the work of administrative 
agencies would commit some excesses which run counter to the letter or spirit 
of the Constitution and to principles of fair play. This has been true particularly 
in regard to procedure. In some agencies, the same individuals who represented 
their agency in adversary proceedings would participate in the decision of the 
case, thus acting both as prosecutor and judge. Attention was first centered on 
this problem in the Morgan cases,’ in which the Supreme Court laid down cer- 


* Morgan v. United States, 298 U.S. 468 (1936), 304 U.S. 1 (1938), 307 U.S. 183 (1939), 
313 U.S. 409 (1941). 
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tain fundamental principles to guide administrative agencies in framing their 
procedures. The essence of these principles was later embodied in the Adminis- 
trative Procedure Act. That act, though not entirely satisfactory, is clearly a 
step in the right direction. If administrative agencies are to exercise the vast 
powers now delegated to them by Congress and the Executive, they should fol- 
low the principles of fair play inherent in our constitutional safeguards. 

After reviewing the history of the growth of the administrative process, and 
its increasing importance in our legal system, Mr. Horsky turns his attention 
concretely to the work of the Washington lawyer in the administrative law 
field. He points out the duty of the Washington lawyer “to see and interpret 
trends, to evaluate directions and speed, and to advise in the light of what is 
probably best described as an informed hunch” (p. 71). Business clients all over 
the country constantly need an informed opinion as to what will be the probable 
course of the agencies to whose regulation they are subject. The Washington 
lawyer usually cannot solve these questions merely by reference to books or 
even to rules and regulations. He must have a speaking acquaintance with the 
key figures in the agency and must be in close touch with the thinking of the 
agencies in which his client is interested. From the various sources of informa- 
tion at his command, a well-informed Washington lawyer can be of invaluable 
service to a client by advising, even in advance of the event, of probable public 
actions and of trends. 

It is suggested by Mr. Horsky that there are three general groups of clients 
whom the Washington lawyer must serve: first, there is the client who is not con- 
cerned about immediate agency action but who wantsadvice as to how he may 
avoid trouble in the future. Second, there is the client who wishes to pursue a 
course of conduct which must be passed upon in advance by some agency. 
Third, there is the client who seeks representation because an agency has al- 
ready taken or is considering taking action adverse to his interests. 

When a client wants advice about avoiding trouble, the lawyer draws upon 
various avenues of information already referred to and exercises his best in- 
formed judgment as to the course that should be followed. The proper perform- 
ance of this duty “requires a knowledge of the intimate details of the client’s 
business, an appraisal of business facts, and the making of business judgments” 
(pp. 89-90). Such knowledge comes into the field of the lawyer because these 
business facts now often settle the legality for purposes of agency determination. 
The Washington lawyer measures these facts in relation to his knowledge of the 
agency’s attitudes and renders an informed opinion to his client. 

In regard to the client who wishes an advance ruling by an agency on his 
prospective conduct, many agencies will be of great assistance to trustworthy 
lawyers in making constructive suggestions as to what type of conduct would be 
considered acceptable to the agencies. Whereas judges cannot be consulted for 
advice or assistance in avoiding legal difficulties or in securing advance rulings, 
the usual governmental agency is available for consultation and on many types 
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of problems will render helpful aid. This, of course, does not apply to situations 
where the law provides for a forma] administrative hearing. In such instances, 
informal, off-the-record contacts must be held to a minimum and in many in- 
stances would be quite as improper as informa! consultation with a court. Never- 
theless, there is a vast area within which informal conference procedures are 
permissible and the Washington lawyer can benefit his clients by utilizing these 
procedures in order to secure what amount to advance rulings or advisory 
opinions. 

Then, of course, there are the clients who are already faced with adverse 
agency action. Here the Washington lawyer has a natural advantage because of 
his familiarity with the procedures of the various agencies and his acquaintance 
with agency personnel. In most instances, even after a complaint has been 
served, negotiation for settlement remains available and is frequently successful. 
If the matter comes on for hearing, and perhaps subsequently for judicial review 
of adverse agency action, the Washington lawyer should have the specialized 
knowledge and experience to ably represent his clients in this type of proceeding. 

There remains the important field of agency rule making. Administrative 
rules may have a significant effect on many businesses since these rules have the 
full force and effect of law. The procedures for rule making vary with the differ- 
ent agencies, although the Administrative Procedure Act now lays down certain 
minimum procedural requirements. However, many clients have a legitimate in- 
terest in having their point of view on various proposed rules properly present- 
ed. In many instances, cooperation from Washington lawyers can considerably 
facilitate the formulation of fair and equitable rules by the agencies. By so co- 
operating, the Washington lawyer renders a public service at the same time that 
he is helping his client. 

Perhaps the most interesting chapter in Mr. Horsky’s book is the last chap- 
ter, entitled, ‘Some Reflections on the Role of the Washington Lawyer.” In 
this chapter he brings out the important impact and effect of the lawyer’s ac- 
tivity on the course of government. Indeed, the Washington lawyer is function- 
ally a part of the government’s enforcement machinery. In the simple act of 
advising his clients he saves the government a great deal of enforcement effort. 
His work promotes the observance of law. As Mr. Horsky puts it: “(The] work 
of the Washington lawyer in making the mandates of government meaningful is 
both a part of the lawyer’s professional responsibility and a long step toward 
enforcement” (p. 125). Thus, the lawyer is consulted on a proposed course of 
action; he says no and the proposal is abandoned or modified. Mr. Horsky 
thinks that this is just as significant as an injunction obtained by the govern- 
ment against the same proposal. And he says, “‘Most clients, whether they be 
businessmen, labor unions, or just ordinary citizens, do not employ Washington 
lawyers to tell them how they can violate the federal laws and get away with 
it... . Most clients seek assistance in helping them obey the laws as they are” 
(p. 128). Moreover, “what the lawyer seeks for his client is a fair deal, in the 
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sense of equal treatment before the law and before the various governmental 
agencies which administer the law” (p. 129). The lawyer’s opportunity to influ- 
ence the development of administrative law is greater than in a judicial pro- 
ceeding because as Mr. Horsky says, ‘“‘the usual quasi-judicial agency is not 
quite so wedded to stare decisis” (p. 130). 

Even in administrative adversary proceedings the Washington lawyer has a 
greater opportunity to influence the course of justice than in judicial proceed- 
ings because less importance is attached to stare decisis and the range for poten- 
tial development of administrative law is still extremely wide. 

Mr. Horsky also devotes a part of the last chapter to a discussion of the prob- 
lem of “influence-peddling” as contrasted with the proper function of the 
Washington lawyer. He warns against imposing restrictions on ex-government 
lawyers going into private practice which are so onerous as to make it impossible 
for the ex-government lawyer to render service to clients in the field in which 
such lawyer is most competent and experienced. Statutes place limitations upon 
the activities of ex-government lawyers after they leave government service. 
Mr. Horsky agrees, of course, that ex-government lawyers should never partici- 
pate in any matter as private practitioners with which they had anything to do 
when they were in government. But he criticizes the present statutes and sug- 
gests that perhaps the best rule of conduct evolved is that contained in Canon 36 
of the Canons of Professional Ethics.’ 

The author voices his high respect for the competence of most lawyers in gov- 
ernment service. He undoubtedly believes that as a whole they are high-minded 
public servants who adequately represent the government’s interests and are a 
good match for their brethren in private practice. 

In his closing remarks, Mr. Horsky refers to the “lack of cohesiveness and of 
integration with their locality” (p. 155) of the Washington lawyers. As a rule, 
they are not a part of the local community in the same sense as the typical law- 
yers who practice in other cities. Most of the Washington lawyers came origi- 
nally from other parts of the country, many of them as government appointees. 
It is not uncommon for them to have residences elsewhere. Their clients are 
drawn from all over the country and, indeed, from throughout the world. The 
result is that they are not, in a true sense, members of the Washington commu- 
nity. There are certain inherent obstacles to overcoming this problem which 
have not yet been satisfactorily solved by the bar associations or any other 
media. 

It is obvious that despite its ups and downs, Mr. Horsky personally enjoys 
the Washington law practice. And it is an exhilarating experience for one whose 
interests cover not only law, but government, politics, indeed, the whole field 
of human affairs. Though we did not will it, the inexorable course of events has 


* Canon 36 provides: “A lawyer, having once held public office or having been in the public 
employ, should not after his retirement accept employment in connection with any matter 
which he has investigated or passed upon while in such office or employ.”’ 
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made Washington, at least for the time being, a world capital. For those who, in 
addition to enjoying the practice of their profession, would thrive upon living 
and working in the center of activity which is shaping the course of world 
events, practice in Washington presents an exciting challenge. 

There are many important and interesting aspects of the Washington prac- 
tice covered by Mr. Horsky’s book which this reviewer has not undertaken to 
discuss, and even as to those points which have been mentioned, your reviewer 
has necessarily had to telescope a great deal of informative material which war- 
rants a fuller discussion. So far as is known, no previous author has undertaken 
to write a book on the subject of Washington law practice; thus, Mr. Horsky 
has performed a pioneering job. The Washington Lawyer is well worth read- 
ing by lawyers and laymen who have a curiosity about this new development in 
the handling of relations between our government and its citizens. 


WENDELL BERGE* 


* Member of the Bar of the District of Columbia; former Assistant Attorney General of 
the United States. 


Studies in Legal Philosophy. Vol. I, Pogo, 1951. Pp. 182. Vol. II, I Go Pogo, 
1952. Pp. 190. By Walt Kelly. New York: Simon and Schuster. $1.00 per 
volume. 

This is a day in which there has been desperate need for Professor Kelly’s 
study. For over a hundred years, among many of the peoples of the world, the 
theory has been gaining ground that the work of law was a Marxian conse- 
quence merely of economic struggle and of consequent economic and political 
exploitation. The Soviet revolution did indeed fail to disestablish law and the 
work of law, but the Edenists' then promptly insisted that that was only be- 
cause of the perversion of that revolution into the channels of a power-hungry 
dictatorship. 

Professor Kelly utterly refutes both the original Marxian and the later 
Edenist views. In an environment in which there is no economic struggle, and in 
which (as measured against need) there is no economic scarcity, and which is 
in addition utterly devoid of any machine of political or economic dictatorship 
or exploitation, Kelly records observation after observation of the relentless 
production of friction, disruption, injustice, even devastation, by what in the 
lay tongue would be known as nosy brashness,’ the irresponsible dandelion 

1 Garden of, not Anthony. In the finer tradition of jurisprudential controversy, I refrain 
from citing any particular Edenist, or any specific passage. Why should I, when I can by 


mere anonymous attribution to a school both make my issue my way and magnify my victory? 
See Teufelsdrickh, Jurisprudence, The Crown of Civilization, 5 Univ. Chi. L. Rev. 171 (1938). 

2 E.g., In re P. T. Bridgeport, vol. II, p. 50; Bridgeport v. Pogo, vol. II, p. 157 et seq. In a 
subsequent communication, Professor Kelly has informed me that the Bridgeport persecution 
has driven Pogo into flight and concealment, without any legal remedy having been as yet dis- 
covered by any counsel in these United States. 
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brain,* plain assorted meanness and doctrine in defense thereof,‘ and gossip 
either silly or malicious.’ No lawyer who gives the Kelly material as much as 
three hours of study can ever again doubt that our profession has on this earth 
a permanent set of jobs to do. 

A second vital thing—or, better, triplet of things—is driven home by the 
Kelly studies. First, experts (however expert and however valuable) have a 
tendency to go haywire and to need’a final check-up by—or even to need 
bopping on the head by—some rounded representative of balanced horse sense. 
This, Kelly stresses again and again, making his point each time by concrete 
record. My guess would be that Pogo appears in the title of each volume 
precisely because it is Pogo himself who in the recorded cases has been so often 
the embodiment of this restrained but powered balance. 

Yet, second, the cases show no less clearly the need for some effectively 
institutionalized machinery for bringing this kind of balanced and overall 
judgment to bear—for bringing it to bear not only on the sometimes wild an- 
nouncements and actions of experts but also on the even wilder gossip-type of 
announcements and actions of the general.* The cases collected here show the 
values of a balanced and high-hearted tribunal; but they also show the necessity 
for a procedure or set of procedures which can move such a tribunal into action 
within a reasonable time and before too much damage has been done. 

I do not think that Professor Kelly makes his insights and conclusions quite 
as clear as he could have done in regard to these aspects of his investigations. 
Neither do I feel that his observations and experiments have been adequately 
organized to test them out completely. But one must allow to any gifted field 
worker a full range of operation: if he is truly gifted, he will uncover possibility 

* Any case in the index reading ‘‘Owl v....” or ‘‘... v. Owl” will illustrate the point. 
The net scatter makes an ordinary dandelion go yellow with envy. 


‘ The First Cowbirds Case, vol. II, p. 149 et seq. (referred to in the volumes under con- 
sideration as The Cowbirds Case) is a hugely varied and richly informative recording. Com- 
pare the Second Cowbirds Case, vol. II, p. 171 et seq. Professor Kelly’s continuing studies 
have more recently uncovered a Third Cowbirds Case which opens up even deeper problems in 
regard to how far legal measures can be devised to give protection against irresponsible 
meanness. Another assortment of meanness is presented in the Deacon and Mushrat Cases 
(Old English Rep.), vols. I and Il passim. 


§ Murder in the Swamp, vol. I, p. 107 et seq. Compare the Right To Be Lynched, vol. II, 
p. 85, and the other Uncivil Liberties Cases, e.g., vol. II, p. 95 et seq., p. 100 et seq., p. 110 
et seq. With this body of documentation, it becomes unnecessary to buttress the thesis still 
further by instances of self-willed violence, or of lust, or of such real though distorted phe- 
nomena as those of sadistic cruelty. These become simple, self-suggestive, so obviously a 
fortiori matter that they need no documentation or even statement. In this Kelly shows a 
restraint, an almost terrifying skill in the argumentative arrangement of his material, which is 
unmatched among jurisprudes. 

There is no space here to develop the treatment of a deep and related theme: the almost 
magic power of words (e.g., vol. I, p. 41 et seq., p. 153 et seq., vol. IT, p. 110 et seq.), and the 
responsibilities of persons who, like lawyers, are professional in the use of words. 


* Not a man with a star, but the people to whom caviar is. Shakespeare, Hamlet, Act II, 
sc. 2, 1. 145. 
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after possibility, lead after lead, which has theretofore lain unsuspected or inade- 
quately examined. He cannot both at the same time do that vital service and 
explore to the end each of the many vital leads which he turns up in the process. 
So here. 

Take as a contrast the third piece of this triplet line of inquiry, which Kelly’s 
material (building mainly on Herriman’s epochal contribution’) explores very 
fully, and in new contexts: the need, in any official or unofficial representative 
of the whole, for sweetness of spirit. This is a question not of mercy, but of full 
understanding—a question of that biblical “charity” which makes “justice” 
work out into living action. Cardozo exemplified it, entirely within the control 
of an established explicit scheme of legal procedure and of legal rules. Pogo now 
displays its essence within an implicit scheme which lets the general point come 
forth to observation even more clearly. How any legal! philosopher can escape 
illumination of these problems after Kelly’s sustained follow-up of Herriman’s 
demonstration of this so much neglected but so vital value in law and in its offi- 
cials is more than one can see. 

Turning from the substance to the form: I have had occasion before to com- 
ment on the inceasing life and attractiveness of style in legal philosophy over 
the last two decades.* In this aspect Professor Kelly represents the most sig- 
nificant forward step in the whole period. He has not only managed a most 
effective introduction of visual presentation, but he has merged words and visual 
material with an inspired use of varied typography into an esthetic harmony 
hitherto unknown in our discipline. Along with this goes a range of effective al- 
lusion to literature, history, folk wisdom and even current events which makes 
perusal a source of continuing pleasure, and which truly integrates law’s mean- 
ing and work into the humanities. A strikingly novel feature is the use, at critical 
points in investigation and also in presentation, of significant groups, dealt with 
not merely as single individuals (A, B, “a legal person”) nor merely as vague 
groupings (“‘They,” ‘‘Wall Street,” “Labor”) but in sharply seen, organized, 
effective plural operation. No literature of either law or sociology or government 
has equalled Kelly’s work on this.° 

Kelly has thus in all aspects picked up the work of Marquis'® and of Herri- 

" Herriman, Krazy Kat (1946), a reprint of various much earlier periodical publications. 
See Llewellyn, Review of Herriman, Krazy Kat, 47 Col. L. Rev. 337 (1947). 


* Llewellyn, On Reading and Using the Newer Jurisprudence, 40 Col. L. Rev. 581, esp. at 
612 (1940). 


* See, e.g., vol. I, p. 143 et seq., vol. II, p. 39 et seq., p. 107 et seq., p. 130 et seq. 


© Archie; and Archie and Mehitabel. These valuable contributions of the early century 
were, and are, so neglected that I cannot find them in the law libraries of the Universities of 
Chicago, Columbia, Harvard, or Yale, nor—despite a relatively recent reissue of the later work 
—even in that of the Association of the Bar of the City of New York. Nor can I find mention 
of them in the legal periodicals. 
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man," and carried it to full and rounded fruition. In a word, this is no light 
reading. The counterpoint of nuance and the depth of implication call for highly 
sustained attention. But the return rewards the effort. And the contribution is 
unique. 
K. N. LLEWELLYN* 
“ Herriman, op. cit. supra note 7. 
* Professor of Law, University of Chicago Law School. 


State and Local Taxation: Cases and Materials. By Jerome R. Hellerstein, 
New York: Prentice-Hall, Inc., 1952. Pp. xxiii, 871. $9.75. 


For too many years the subject of state and local taxation has been sorely 
neglected in law school curricula. While many problems of state and local taxa- 
tion involve questions of constitutionality which have been more or less ade- 
quately covered in constitutional law case books, vast problems of interpreta- 
tion and administration of state and local taxes have been ignored too long. 
With considerable temerity, Professor Hellerstein has undertaken the difficult 
task of bringing within two covers, for the first time, selective material that re- 
moves much of the mystery about state and local taxes. If, by his example, 
Professor Hellerstein merely inspires others to publish similar case books, he will 
have accomplished much. He has, however, achieved much more, for it will bea 
long time before another case book on state and local taxation will excel his 
work. 

The book contains copious material on such taxes as corporate franchise, 
capital stock, business and personal income, sales and use, gross receipts, docu- 
mentary stamp and mortgage recording, death and gift, and real and personal 
property. It also covers problems of allocations, tax exemptions, assessment and 
collection procedure, and taxpayers’ administrative and judicial remedies. In 
addition, Mr. Hellerstein has allotted a liberal amount of material to constitu- 
tional limitations and restrictions flowing from state and federal constitutional 
requirements. Also, he has included a generous amount of historical, economic, 
and fiscal data. The sum total of the cases and material is much greater than 
that which can be covered in the ordinary law school course, even if devoted ex- 
clusively to state and local taxation. Nevertheless, the book offers rich oppor- 
tunities for considerable variations of selection by the individual teacher. That 
selection is materially made more meaningful by the numerous provocative sug- 
gestions for further inquiry offered by Mr. Hellerstein at the end of practically 
every section. 

The present work is in all respects a modern pedagogical tool. Hence, it is not 
surprising that the cases reprinted or cited have in the main been recently de- 
cided. Furthermore, questions posed by the author in notes and problems are 
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practical in terms of present state and local tax tendencies. The book is, there- 
fore, much more useful than one confined to merely an analysis of tax principles. 

The teaching of state and local taxation in a law school poses pedagogical dif- 
ficulties. Those difficulties are present whether the law school be “local” or “na- 
tional”—but they should frighten only the timorous. So much of the judicial and 
administrative work is devoted to the interpretation and construction of par- 
ticular statutes and ordinances which may have little or no significance outside 
the particular state or locality involved. Notwithstanding the considerable vari- 
ations in state and local taxes, there is, interestingly enough, considerable simi- 
larity. To the extent, for example, the various states or municipalities adopt 
uniform statutes or ordinances, tax decisions of one jurisdiction have more than 
provincial importance. Utter confusion can arise in the teaching of state and 
local taxation unless there be maintained a proper balance in emphasis on simi- 
larities and dissimilarities among the tax laws of the states and localities. Mr. 
Hellerstein is fully aware of that danger and accordingly has attempted, success- 
fully in the opinion of this reviewer, to post warnings at appropriate places 
throughout his work. 

Although more and more of total tax revenues in the United States are con- 
tinually being siphoned off by the federal government, state and local taxation 
will remain for generations to come a much more important aspect of our econ- 
omy than most people realize. Accordingly, an increasing number of lawyers 
yet-to-be should know more about state and local taxation than has been the 
case thus far. In that direction, Mr. Hellerstein has made an auspicious begin- 
ning. 


Leo A. Diamond* 
* Member of the New York Bar. 
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